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Court of Appeals of the District of Cpoiumbia 


No. 6200. 


Jerome R. George, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 


1 Docket No. 45240. 

Jerome R. George, Petitioner, 

1 

! 

Commissioner of Internal Revenue, Respondent. 

Appearances: I 

For Taxpayer: Harry Friedman (withdrawn); Howe P. 
Cochran, Frank C. Smith. | 

For Commissioner: H. D. Thomas, R. W. Wilson, S. B. 
Anderson, Hartford Allen. | 

i 

Docket Entries. | 

1929. I 

July 20. Petition received and filed. Taxpayer notified. 
(Fee paid.) | 

22. Copy of petition served on General Couijisel. 

Aug. 30. Answer filed by General Counsel. j 
Sept. 4. Copv of answer served on taxpayer—Gen. Cal. 

1931. ^ I 

Feb. 14. Notice of appearance of Howe P. Cdchran as 
counsel for taxpayer filed. | 

Dec. 17. Hearing set Feb. 24, 1932. I 

1932. ^ I 

Jan. 11. Motion for leave to amend petition, anliendment 
tendered, filed by taxpayer. I 

‘‘ 14. Hearing set Jan. 27,1932 on motion. I 

o ' j 

i 

1—6200a I 
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19n2. 

‘‘ 14. Copy of notice of hearing date and amended peti¬ 

tion served on G. C. 

“ 2(). ^Nfotihn to continue hearing to some date after 

May lo, 1932 filed by taxpayer. 

‘‘ 27. Hearing had before Mr. Trammell on petitioner’s 

motion to file amended petition—granted. 

“ 27. Order granting motion and respondent be given 

the usual time to answer and continuing pro¬ 
ceeding to Day Calendar of 5-16-32 entered. 

Feb 3. Answer to amended petition filed by G. C. 2-10- 
32 Copy Served. 

i\rar. 15. ^lotion to strike answer to amended petition filed 
by taxpayer. 

‘‘ 18. Hearing set April 13, 1932 on motion. 

‘‘ 19. Copv of notice of hearing date and motion served 

on G. C. 

Apr. 13. HeaHng had before iVir. Goodrich on motion to 
strike answer—granted. Exception to respond¬ 
ent. 

‘‘ 13. Order granting motion to strike the respondent’s 

answer to the amended petition and respondent 
given 60 days to file an amended answer in con¬ 
formity with the Board’s rules of practice en¬ 
tered. 

“ 25. Amended answer filed by G. C. 5-2-32 Copy 

served. 

^lav 4. Motion for continuance to ^lav IS, 1932 filed bv 
taxpayer. 5-6-32 Granted. 

“ 5. Notice of withdrawal of Harrv Friedman as coun- 

sel for taxpayer filed. 

18. Hearing had before Mr. Black on merits. Sub¬ 
mitted. Briefs due in 60 davs. 

July 7. Motion for extension of 60 days to file briefs, filed 
by G. C. 7-9-32 Granted. 

“ 15. Transcri])t of hearing of May 18,1932 filed. 

o 

Aug. 25. Motion to correct transcript filed by taxpayer. 

“ 25. Transeri]it of hearing (May 18,1932) filed. (Cor¬ 

rected.) 

“ 27. Order that reporter’s minutes, as corrected and 

tendered, be filed in this proceeding as the cor¬ 
rect minutes of the hearing entered. 


I 
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1932. I 

Sept. 14. Brief tiled by G. C. i 

15. Motion for continuance to Sept. 20, 1932 to file 
brief, filed by taxpayer. Granted. | 

20. Brief filed by taxpayer. j 

1933. ! 

Feb. 20. Opinion rendered. Eugene Black, Div. 15. De¬ 
cision will be entered under Rule 50. i 
]\Iar. 15. Motion to reconsider opinion, filed by taxpayer. 

23. Notice of settlement filed by G. C. | 

Apr. 8. Order that motion to reconsider be set fpr hearing 
April 26, 1933 entered. | 

26. Hearing had before Mr. Black on motijon for re¬ 
consideration—C. A. V. I 

Mav 9. Motion to amend answer, amendment! tendered 
filed by G. C. 10-2-33. Denied. | 

10. Transcript of hearing of April 26, 1933! filed. 

Oct. 3. Order denying petitioner’s motion for correction 

of the Board’s opinion promulgated February 
20, 1933—entered. i 

‘‘ 3. Memorandum to accompany order denying Peti¬ 

tioner’s motion for correction of Board’s opin¬ 
ion. I 

3. Order fixing date for hearing of Final Sjettlement 
under Rule 50—entered. | 

11. Hearing had before Mr. Sternhagen on settlement 

under Rule 50. Referred to Mr. Blacjk for de¬ 
cision. I 

‘‘ 14. Decision entered. Eugene Black, Div. 15. 

Dec. 11. Motion to fix amount of bond at $67,000.00 filed 
by taxpayer. j 

11. Order fixing amount of bond in the amount of 
$67,000.00 entered. i 

13. Stipulation for review by the Court of Appeals 
of D. C. filed. 

1934. 

Jan. 13. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpjayer. 

13. Proof of service filed by taxpayer. j 

31. Statement of evidence lodged. ; 

31. Notice of hearing on Feb. 14, 1934 to settjie state¬ 
ment of evidence filed by taxpayer. i 
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1934 

Feb. 9. Objection to statement of evidence filed by G. C. 

“ 12. Proof of service of objections filed by G. C. 

14. Motiok for extension to April 13, 1934 to prepare 
evidence and transmit record, filed by taxpayer. 

“ 14. Order enlarging time to 4-13-34 for preparation 

of evidence and delivery of record entered. 

14. Hearing had before Mr. Sternhagen on approval 
of statement of evidence. Continued to March 
14, 1934. 

‘‘ 14. Order of continuance to 3-14-34 for hearing on 

approval of statement of evidence entered. 

3 

‘‘ 14. TTearing liad before ^Ir. Black on approval of 

statement of evidence. Taken C. A. V. 

“ 14. Statement of evidence approved and ordered 

filed. 

“ 27. Praecipe with proof of service thereon filed. 

‘‘ 27. Motion for extension to May 14, 1934 to prepare 

and transmit record, filed by taxpayer. 

30. Order enlarging time to 5-14-.34 for preparation 
and transmission and deliverv of record en- 
tered. 

4 [Stamp:] United States Board of Tax Appeals. 

Lodged Jan. 11, 1932. 

U. S. Board of Tax Appeals. 

Filed Jan, 27, 1932. 

United States Board of Tax Appeals. 

No. 45240. 

Jerome R. George, 54 Elm Street, Worcester, Massachu¬ 
setts, Petitioner, 

V. 

Commissioner of Intern.\l Revenue, Respondent. 

Amended Petition. 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis- 
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I 

sioner of Internal Revenue in his notice of deficiency (IT: 
AR:R-3 GCG GOD) dated May 23, 1929, and ^s a basis 
of this proceeding alleges as follows: | 

1. The petitioner is an individual residing at 54 Elm 

Street, Worcester, ]\[assachusetts. j 

2. The notice of deficiency (a copy of which i$ attached 

and made a part hereof, marked Exhibit A) was! mailed to 
the petitioner on May 23, 1929. I 

3. The taxes in controversy are income taxes for the cal¬ 
endar year 1924 and for $50,686.78. | 

4. The determination of tax set forth in said| notice of 
deficiency is based upon the following errors: | 

(a) Use of an incorrect net income. I 

(b) Failure to allow as a deduction in compjuting the 
net income for 1924 the net loss sustained bv the 

I ^ 

5 taxpayer during the year 1923. i 

(c) Erred in adding to income for 1924 the sum 
of $151,038.98. I 

5. The facts upon which the petitioner relies as jthe basis 

of this proceeding are as follows: | 

(a) In the year 1923 the petitioner sustained a net loss 

in the operation of a trade or business regularly carried 
on by him. I 

(b) The amount of that net loss was $143,971.7^. 

(c) The respondent did not allow the net loss for 1923 

as a deduction in computing the net income upc|n which 
the deficiency is predicated. | 

(d) The petitioner reported on his 1923 return| an item 
of $176,038.98, representing salary and commissioiji earned 
in 1923. The return for 1923 showing this item iwas ap¬ 
proved by the Commissioner of Internal Revenuej after a 
field audit and an office audit in Washington as I being a 
proper return. Tlie petitioner reported his incom^ for all 
the years 1913 to 1923 on this same basis and in ekch case 
the return was examined and approved by the Commis¬ 
sioner of Internal Revenue then in office. In l|929 the 
Commissioner of Internal Revenue disapproved' of the 
method of rei)ortiiig income used from 1913 to 11J23' and 
included this item in income for 1924 notwithstanding the 
fact that the amount in question had already been included 
in taxpayer’s 1923 return with the Commissioner’s ap¬ 
proval and the tax due thereon had been paid. i 
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Wherefore, the petitioner prays that this Board may 
hear the proceeding and 

1. Disallow the deficiencv found bv the Commissioner. 

2. Allow as a deduction in computing 1924 net income the 
net loss of $143,971.72. 

3. Reduce thb 1924 income as shown in 60-day letter by 
the $151,038.98' item because it was properlv reported in 

1923. 

6 4. And grant such further and other relief as the 
nature of the case niav warrant. 

(Signed) HOWE P. COCHRAX, 

Counsel for Petitionery 
428 Munscif Building, Wasliingtony D. C. 

District of Columbia, ,v,s: 

Howe P. Cochran, being duly sworn, says that he is the 
attorney for petitioner above-named; that he has read the 
foregoing petition, and is familiar with the statements con¬ 
tained therein,' and that the facts stated are true, except 
as to those facts stated to be upon information and belief, 
and those facts he believes to be true. 

(Signed) HOWE P. COCHRAX. 

Subscribed and sworn to before me this 11th day of Jan- 
uarv, 1932. 

(Signed) CHARLES LEO DeORSEY, 

Notary Public, 

My commission expires April 28, 1935. 

7 Copy. 

Treasury Department, Washington. 

May 23, 1929. 

IT :AR :B-3. GCG-60D. 


!Mr. Jerome R. George, 

54 Elm Street, 

* ' 

Worcester, Massachusetts. 

Sir : 

In accordance with Section 274 of the Revenue Act of 
1926, you are advised that the determination of your tax 
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I 

I 

liability for the years 1924, 1925, 1926 and 1927|discloses a 
deficiency of $51,166.67, as shown in the statement attached. 

The section of the law above mentioned allclws you to 
petition the United States Board of Tax Appcbals within 
sixty days (not counting Sunday as the sixtiethjday) from 
the date of the mailing of this letter for a redetjermination 
of your tax liability. | 

However, if you do not desire to petition, ybu are re¬ 
quested to execute the inclosed Form 866 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of|lT:C:P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of in¬ 
terest charges, since the interest period termin^-tes thirty 
days after filing the agreement form, or on the date as¬ 
sessment is made, whichever is earlier; wherbas if no 
agreement is filed, interest will accumulate to the date of 
assessment of the deficiencies. | 

I 

Respectfully, | 

D. H. BLAIR, 

Commi'^sioner, 

By-, J 

Deputy Commif^sioncr. 

\ 

Inclosures: Statement, Form 866, Form 882. 

Edf-2. i 

i 

8 Statement. ! 

i 

IT:AR;B-3. GCG-GOD. i 

1 

May 2$, 1929. 

In re Mr. Jerome R. George, 54 Elm Street, Worcester, 

Massachusetts j 


Tax Liability. 


Corrected tax 


Year. liability. 

1924 . $51,108.31 

1925 . 20,883.19 

1926 . 59,357.92 

1927 . 99,883.68 


Totals. $231,233.10 


Tax previously 

Deficiency. 

assessed. 

$421.53 

20,883.19 

$5|),686.78 

1 None 

59,357.92 

i None 

99,403.79 

1 479.89 

$180,066.43 

$5i,166.67 
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Reference is made to the report of the Internal Revenue 
Agent in Charge at Boston, ^lassachusetts, covering your 
tax liability for the vear 1924. Reference is also made to 

v •> 

office letter dated March 20, 1928, and to your protest sub¬ 
mitted under date of October 25, 1927. 

Relative to fce year 1927, the report of the Collector of 
Internal Revenue, Boston, ^lassachusetts, has been ap¬ 
proved as submitted. The Collector states that you have 
agreed to the changes. 

Careful consideration has been accorded your protest in 
connection with the Agent’s findings and the report on the 
conference held in the office of the Internal Revenue Agent 
in Charge on November 15, 1927. The adjustments recom¬ 
mended bv the agent as the result of the conference have 
been denied. 

Reference is made to a conference held in this office on 
May 15, 1928, at which time your representative, Mr. 
Jerome R. George, Jr., submitted information to the ef¬ 
fect that you had been i-(‘])orting bonus and commissions 
from Morgan Construction Com])any since 1913 for the 
vear in which earned instead of the following vear when 
received as some of the othei- officers of the corporation 
had done. Your representative was willing for the same 
basis to be continued for 1924 and subsequent years and 
signed an agreement to that effect. A recomputation was 
made on the basis agreed upon and a second letter was 
mailed on February 18, 1929. 

Upon receipt of tlie letter referred to above the repre¬ 
sentative requested a second conference in this office and 
also requested ])ermission to withdraw the agreement 
signed at the first conference. 

The second conference was held on April 19, 1929, at 
which time the facts and evidence were carefully re- 
9 considered. No new evidence was furnished and the 
representative appeared to be convinced that since 
the bonus and' commissions in question for all taxable years 
since 1913 has been reported in the same manner and on 
the same basis, any apparent irregularity must necessarily 
be traced to the year 1913. 

A few days after the second conference a telegram was 
received, requesting a third conference which was held on 
May 1, 1929. i At this conference the representative sub¬ 
mitted an affidavit executed by Charles P. Morgan, As- 
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I 

sistant Treasurer of Morgan Construction Company con¬ 
taining some information contrary to informaticjn previ¬ 
ously considered and in substance is as follows: ; 

i 

‘‘Ill 1912 Mr. George was paid that year’s bdnus and 
commission, in cash, in full, except for $326.05, which was 
paid the next year. ! 

“The statement which we made October 25, 19^7, in re¬ 
gard to salary, bonus and commission paid Jeirome E. 
George, stated that bonus and commission was ipaid by 
note dated December 31st of the year in which it was 
earned. I 

“A reaudit shows that the above statement was jin error 
in respect to years 1913 to 1916, inclusive. i 

“In the year 1913 Mr. George was paid that yearl’s bonus 
and commission, in cash, in full, except for $101.40, which 
was paid the next year. i 

“In 1914 Mr. George was paid that year’s bonus and com¬ 
mission, in cash, in full. | 

“In 1915 Mr. George was paid that year’s bonus and com¬ 
mission, in cash, in full, except for $489.68, which A^as paid 
the next year. | 

“In 1916 Mr. George was paid that year’s bonus and 
commission, in cash, in full, except for $26,471.00, which 
was paid the next year. i 

“In 1917 Mr. George was paid that year’s bonus hnd com¬ 
mission with a note dated December 31st, 1917, for $196,- 
467.55 and the balance in cash in 1917. I 

“In years 1918 to 1923, inclusive, Mr. George \|as paid 
his bonus and commission for each year with a no|:e dated 
31st of December of that year.” j 

10 It is indicated in information previously furnished 
by the Morgan Construction Company that the note 
for $151,038.88 dated December 31, 1923, was actually given 
to you on March 10, 1924, having been predated to the 
former date. | 

In view of the later evidence that the taxpayer! did re¬ 
port commission and bonus on the cash receipts basis for a 
number of years and since the note in question ip lieu of 
cash was apparently received in the year 1924, ailthough 
dated December 31, 1923, it appears that the amjount of 
$151,038.98 is properly taxable in the year 1924, ^nd has 
been so considered herein. i 

2—6200a I 


1 





10 


ETC. 


J. R. GEORGE VS. G. T. HELVERING, COMM^R, 


1924. 

Xet income reported. 

.\dd; 

1. .Xdditional compensation from Morgan Con¬ 


struction Company. $151,038. OS 

2. Interest. 515.72 


$18,048.12 


151,554.70 


Total. $169,602.82 

Deduct; 

3. Decrease in dividends. $1,000.00 

4. .\dditional contributions. 1,728.21 

- 2,728.21 


Net income adjusted. $166,874.61 

Computation of Tax. 

Xet income adjusted. $166,874.61 

Less; 

Dividends.!.i. $1,713.00 

Personal exemption . 4,900.00 

- 6,613.00 


Income subject to normal tax. $160,261.61 

Xormal tax at 2% on $4,000.00. $80.00 

Xormal tax at 4% on $4,000.00. 160.00 

Xormal tax at 6% on $152,261.61. 9,135.70 

Surtax on $166,874.61. 41,763.61 


Total.. $51,139.31 

Less; 

Earned income credit. 31.00 


Tax ;i.sscssable. $51,108.31 

Tax Previously assessed. 421.53 

Deficiency in tax. $50,686.78 


11 Explanation of Changes. 

1. The amount t>f $151,038.98 represents additional compensation received 
in 1924 from Morgan Construction Company which is held to be ta.xable in this 
year imstead of the year 1923 for the reasons explained herein. 

2. The net addition to interest of $515.72 represents interest of $523.03 re¬ 
ceived from George Associates, originally omitted from the return and interest 
received from Morgan Construction Company overstated by $7.31. 

3. Dividends have been decreased by $1,800.00 which represents an overstate¬ 
ment due to an error in addition. 

4. Due to the increase in income as explained above, contributions have been 
allowed in the full amount of $4,913.16. The amount of $3,184.95 originally 
allowed represented 15% of the net income without the benefit of this deduction. 


1925. 

Corrected tax liability. $20,883.19 

Tax previously assessed. 20,883.19 

Deficiency. None 

1926. 

Corrected tax liability. $59,357.92 

Tax previously assessed. 59,357.92 


Deficiency 


Xone 
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1927. 

. Net income reported. 

Add: 

1. Interest, Line 3(a). 

2. Capital net loss. 

3. Contribution disallowed. 


Total. 

Deduct: 

4. Decrease in interest, Line 3. 

Ordinary net income adjusted. 

Less: 

Dividends. 

Personal exemption and credit for dependents. . 


12 

Income subject to normal tax. 

Normal tax at 114 % on $4,000.00.... 

Normal tax at 3% on $4,000.00. 

Normal tax at 5% on $422,313.16.... 
Surtax on $437,393.16. 

Total. 

I./ess: 

1234% of capital net loss of $2,917.00 


$433,976.16 


$486.50 

2,917.00 

500.00 

- 3,903.50 


$437,879.66 

486.50 


. i $437,393.16 

$1,180.00 I 

5,900.00 1 

- 1 7,080.00 


1 $430,313.16 

I $60.00 

I 120.00 

I 21,115.66 
! 79,138.63 


I $100,434.29 

i 

i 364.63 


Total tax. 

Less: 

Earned income credit. $176.25 

Tax paid at source. 9.73 


Tax assessable. 

Tax previously assessed 


$100,069.66 


185.98 


$99,883.68 

99,403.79 


Deficienev in tax. 


$479.89 


Explanation of Changes. 


on Line 6, 


1. Interest from tax-free covenant bonds in the amount of $486.S0 has been 

transferred from Line 3 to Line 3(a). i 

2. Loss from sale of stock in the amount of $2,917.00, reported 
h;is been eliminated from this line and considered tis a capital net lloss for the 
reruson that the stock was held more than two years prior to the said. 

3. The contribution of $500.00 to Worcester County Sportmanship Brother¬ 

hood hiis been disallowed for the reason that same is held not to be an allowable 
deduction for income tax purposes. j 

4. Interest on Line 3 has been decreased by $486.50, representing interest 

on tax-free covenant bonds which has been transferred to Line 3(a) explained 
above. 1 

Payment should not be made until a bill is received from the Collector of 
Internal Revenue for your district, and remittance should then be m^de to him. 


Edf-2. 


13 [Stamp:] Keceived Feb. 3, 1932. U. S. Board of 
Tax Appeals. | 

[Stamp:] United States Board of Tax Appeals; Filed 
Feb. 3,1932. j 
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United States Board of Tax Appeals. 

Docket No. 45240. 

Jerome R. George, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 
Ansiver to Amended Petition. 

Comes now the Commissioner of Internal Revenue, hy 
liis attoimoy, C. M. Charost, General Counsel, Bureau of 
Internal Revenue, and for answer to the amended i^etition 
tiled in the above-entitled appeal, admits and denies as 
follows: 

1. Admits the allei^ations in parai;*ra])h 1 of the amended 
petition. 

2. Admits the allep:ations in paragraph 2 of the amended 
petition. 

3. Admits the allegations in ])aragraph 3 of the amended 
petition. 

4. Denies the allegations of error in sub-paragraphs (a) 
to (c), inclusive, of ])aragraph 4 of the amended petition. 

5. Denies the allegations in sub-paragraphs (a) to (d), 
inclusive, of paragraph 5 of the amended petition. 

Denies generally and specifically each and every allega¬ 
tion in the amended j^etition not hereinbefore admitted, 
qualified or denied. 

Wherefore, it is prayed that the Board redetermine the 
amount of the deficiency involved in this proceeding to be 
equal to the amount determined by the Commissioner, plus 
anv additional amount which mav arise from the correction 

• A' 

of anv ej’ro!’ or ei*roi‘s that mav have been committed bv 
the Commissioner. Claim is hereby asserted for the in¬ 
creased deficiency, if any, resulting from such redetermina¬ 
tion. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

RWW/SBA/vgs. 

1/25/32. 

Of Counsel: 

R. W. WILSON, 

S. B. ANDERSON, 

Special Attorneys, 

Bureau of Internal Revenue. 


I 
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14 [Stamp:] United States Board of Taj^ Appeals. 

Filed Mar. 15. 1932. ! 

j 

United States Board of Tax Appeals, j 
Docket No. 45240. | 

i 

Jerome R. George, Petitioner, j 

V. ! 

I 

Commissioner of Internal Revenue, Respoijident. 

Motiov. I 

i 

Now comes the petitioner, Jerome R. George, tlijroiigh his 
attorney Howe P. Cochran, and moves the Boardj to strike 
the prayer of RespondenUs Answer to Amended Petition 
and require him to file an Answer in conformity toi the rules 
of tlie Board and for grounds of this Motion says 'p 

1. The prayer of Respondent’s Answer is not sjupported 

])y tlie averment of any affirmative facts and is b(^yond the 
scope of the assignment of errors and allegations of facts 
contained in the petition for appeal. i 

2. The computation of the deficiency in tax, as jihown by 

the statement accompanying the deficiency notice appealed 
from, is prima facie correct, and without an affirmative 
showing to the contrarv, mav not be changed bv order of 
the Board. | 

3. The claim by respondent, claim is hereby jasserted 
for the inci-eased deficiency, if any, resulting from‘such re- 
determination”, is too general and is inconsistent jwith the 
presumptive correctness of his determination and is not 
suppoi-ted by the averment of any affirmative fact ithat his 

computation is erroneous. j 

15 4. In tlie interest of good pleading before the 

Board, respondent should not be permitted |by such 

a general prayer to leave open to doubt the accuraejy of his 
computation: and by a ^‘catch-all” phrase con\^iert the 
Board into a Bureau of Auditors to search for andicorrect 
his errors, if anv. 

’ *■ I 

Wherefore, petitioner prays that the prayer of Respond¬ 
ent’s Answer to Amended Petition be stricken as mpaning- 
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less and not supported by the averment of affirmative facts 
upon which the prayer could be granted. 

HOWE P. COCHRAN, 

Attorney for the Taxpayer, 

920 Potomac Electric Poiver Company Building, 

'■ Washington, D. C, 

16 United States Board of Tax x\ppeals, Washington. 

Docket No. 45240. 

Jerome R. Cf?:oKGE, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Order. 

This ])roc(‘cding liaviug l)eon called from the Day (^den- 
(lar of April 13, 1932, on motion of counsel for the peti¬ 
tioner to strike the respondent’s answer to the amended 
])etition and require him to file an answer in conformity 
with the Board’s rules of practice, and due consideration 
havine: been uiven said motion, it herebv is 

Ordered that the motion be and herebv is granted and 
that the respondent be given sixty days from the date 
hereof within which to file an amended answer in conform- 
itv with the Board’s rules of practice. 

(Signed) EDGAR J. GOODRICH, 

Member. 

Counsel for the ros])ondent exce]ds to the foregoing, and 
at his instance, exception noted. 

(Signed) EDGAR J. GOODRICH, 

Member. 

Dated, April 13, 1932. 

J. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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17 [Stamp:] Received Apr. 25, 1932. U. Si Board of 

Tax Appeals. i 

[Stamp:] United States Board of Tax Appeilils. Filed 
Apr. 25, 1932. I 

United States Board of Tax Appeals. I 
Docket No. 45240. | 

i 

Jerome R. George, Petitioner, ! 

i 

V. I 

Commissioner of Internal Revenue, Respondent. 

Amended Answer. i 

Comes now the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of In¬ 
ternal Revenue, and for an amended answer to the!amended 
])etition filed in the above-entitled appeal admits and denies 
as follows: | 

1. Admits the allegations in paragraph 1 of the jamended 
petition. 

2. Admits the allegations in paragraph 2 of the pmended 

petition. | 

3. Admits the allegations in paragraph 3 of the kmended 

petition. | 

4. Denies tlie allegations of error in sub-paragraphs (a) 
to (c), inclusive, of paragraiJi 4 of the amended petition. 

5. Denies the allegations in sub-paragraphs (a)| to (d), 
inclusive, of paragraph 5 of the amended petition. 

Denies generally and specifically each and every allega¬ 
tion in the amended petition not hereinbefore ajlmitted, 
qualified or denied. | 

Wherefore, it is prayed that petitioner’s appeal be 
denied. ! 

(Signed) C. M. CHAREST, 

General Courisel, 
Bnrean of Internal Re'demie. 

Of Counsel: , 

R. W. WILSON, I 

S. B. ANDERSON, | 

Special Attorneys, i 

Bureau of Internal Revenue. I 

RWW/SBA/vgs. i 

4/22/32. ! 


1 
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18 [Stamp:] Keceived May 9, 1933. U. S. Board of 
Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
May 9,1933. 

[Stamp:] Denied Oct. 2, 1933. (Signed) Eugene Black, 
Member U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 45240. 


Jerome R. George, Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 


Motion for Leave to File Amenchnent to Answer. 


Comes now the Commissioner of Internal Revenue, by his 
attorney, C. M. Charest, Genei-al Counsel, Bureau of Inter¬ 
nal Revenue, and moves the Board for leave to file the at¬ 
tached amendment to Ids answer in the above-entitled ap¬ 
peal. 

This motion is made for the purpose of amending the 
pleadings to conform with the proof. 

(Signed) C. :SL CHAREST, 

I General Counsel^ 

Bureau of Internal Revenue. 


Of Counsel: 

STANLEY B. AXDERSOX, 

Special Attorney^ 

Bureau of Internal Revenue. 

19 [Stani]):] Received May 9, 1933. L". S. Board of 
Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Lodged 
May 9,1933. 


United States Board of Tax Appeals. 


Docket Xo. 45,240. 


Jerome R. George, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Amendment to Answer. 

Comes now the Commissioner of Internal Revenue, bv 
his attorney, C. M. Charest, General Counsel, Bureau of In- 





I 
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I 

ternal Revenue, and leave having been obtained so to do, 
files this amendment to his answer to the amended petition 
by adding the following paragraphs, to wit: 

i 

G. The petitioner earned and accrued on his bc^oks for the 
year 1924, bonuses and commissions in thh sum of 
$130,647.94. I 

7. Petitioner filed his income tax return for th0 year 1924 
on the cash receipts and disbursements basis. j 

8. The petitioner did not include as part of liis taxable 

income for 1924 the sum of $130,647.94, bonuses and com¬ 
missions earned and accrued in 1924 nor any part of said 
amount. j 

I 

AVherefore it is ])rayed that the Board redetermine the 
])et it inner income tax liability for the year 1924 jin accord¬ 
ance with the affirmative allegations of fact hereinbefore 
set out. i 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal B^venue, 
Of Counsel: i 

STANLEY B. ANDERSON, 

S p ecia I At to rn ey, | 

Bureau of Internal Revenue. j 

20 United States Board of Tax Appeals, i 

j 

Jerome R. George, Petitioner, | 

i 

V. ! 

Commissioner of Internal Revenue, Respomjent. 
Docket No. 45240. Promulgated February 20, ;j933. 

i 

Bonuses and Commissions—Taxable in Year Wjlien Ac¬ 
crued, Where Petitioner Kept His Books on the iAccrual 
Basis. Where i)etitioner was employed on a salary plus 
a percentage of the profits as bonus and commissions 
and kept his accounts on an accrual basis and fot a good 
manv vears rendered his income, including such bonuses 
and commissions, for taxation on an accrual basis, it was 
error for him to change his method of reporting! income 


I 


3—6200a 
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for taxation to the cash receipts and disbursements basis 
without first obtaining permission from the Commis¬ 
sioner of Internal Revenue to make such change. 


11 owe P. Cochran, Esq., for the petitioner. 

R. W. Wilson, Esq., and S. B. Anderson, Esq., for the 
respondent. 

Opinion. 

Black : 


The resj)ondent determined a deficiency of $50,686.78 
against the petitioner for the year 1924. Petitioner alleges 
that the determination of the Commissioner is based upon 
the following errors: 

(a) Use of an incorrect net income. 

(b) Failure to allow as a deduction in computing the net 
income for 1924 the net loss sustained by tlie taxpayer dur¬ 
ing the vear 1923. 

(c) Erred in adding to income for 1924 the sum of 
$151,038.98. 


Xo evidence was offered as to any net loss for 1923 and 
petitioner says nothing about it in his brief and, under 
these circumstances, that particular assigniment of error 
will be considered as abandoned. 

Petitioner is a mechanical engineer and resides in Marion, 
Massachusetts. During the taxable vear and for a number 
of years previous thereto he was em])loyed by the ^lorgan 
Construction Company, of Worcester, ^lassachusetts. This 
company was engaged in the construction of complete roll¬ 
ing mill units throughout the world. It was the leader in 
that field of construction. 

Petitioner held only one share of stock in the company, 
which was for qualification purposes, but he was a valued 
employee as chief engineer and served as vice 
21 president and director for several years. He re¬ 
ceived for his services a salary of $25,000 yearly and 
in addition thereto commissions and bonuses measured bv 
the profits of'the company, which additional compensation 
averaged between $100,000 and $200,000 per year for a good 


many vears. 

•r ^ 

These bonuses and commissions were voted to him bv the 

% 

stockholders of the company in the early j)art of the year 
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I 

I 

in which they were to be earned, to be paid from: the profits 
of the current year. The meeting authorizing the payment 
for 1923 was held February 27, 1923, and that ^or 1924 on 
February 19, 1924. 1 

The minutes of the 1923 meeting were as follows: 

Voted: To pay as additional compensation to jJerome R. 
George for the year 1923 an amount equal to 12^2% of the 
net. profits of the company for the year 1923, affjer provid¬ 
ing foi* accrued dividends on preferred stock for the year 
1923, and before providing for Federal Income 'Taxes for 
the year 1923. i 

Voted: To pay as additional compensation to fjTerome R. 
George, F. H. Carroll, Paul B. Morgan, J. W. Sheperdson, 
C. Smith, W. A. Winn, and R. L. Mason, afn amount 
equal to 50% of the net y^rofits of the company fojr the year 
1923, after deducting Mr. George’s additional compensa¬ 
tion as covered by next previous vote, dividend^ accrued 
during the year on outstanding preferred stocky the sum 
of .$20,000 Federal Income Taxes for the year 1923 and that 
the proy^ortion to be paid to each be determined by the 
Board of Directors. i 


The resolution for 1924 was to the same effeci and ex- 
yn-essed in the same language. i 

The Morgan Construction Company kept its books of 
account and made its returns on the accrual system and 
took deductions for the compensation including j bonuses 
and commissions agreed to be paid yoetitioner for ithe year 
in which the services were rendered and in which year it 
was accrued. This was ay)y^roved by the respondent. 
Owing to the size and extent of the comyoany’s operations, 
it. was sometimes imy)ossible to close its accounts on the 
last day of the year and comyDute the additional copipensa- 
tion to which tlie petitioner was entitled, but it w^asidone as 
soon as y:)ossible in the following year and the boojks were 
closed as of the 31st of December preceding. For the year 
1923 the books were closed early in 1924, showing a credit 
to ])etitioner of .$151,038.98 on account of commissions and 
bonus earned during 1923. For the year 1924 thO books 
were closed eaily in 1925, showing a credit to petitioner of 
$130,647.94 on account of commissions and bonus learned 
during 1924. | 
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From 1913 to 1923, both inclusive, the petitioner reported 
his entire earning-s from the company in the year in which 
the services were rendered. In some of the earlier years he 
collected approximately all of it in the year earned. In 
later years, when the business of the company and his com¬ 
pensation increased, i)art of the commissions and 
22 bonus was not collected until the vear following that 
in which earned, and in such instances interest-bear¬ 
ing notes were given. 

In 1924 petitioner found out that other employees of the 
Morgan Construction Comi)any had been reporting their 
bonuses and commissions on the cash ix‘cei})ts and disburse¬ 
ments basis and therefore in the vear in which thev were 
actuallv received rather than in the vear in which the Mor- 
gan Construction Company accrued them on its books. 
Petitioner, therefore, without getting permission from the 
Commissioner, changed his method of reporting income for 
1924 from the accrual system to tlie cash recei])ts and dis¬ 
bursements method. His 1924 return reported no bonus 
and commissions from the ^Morgan Construction Company 
because bonuses and commissions for 1923 (paid in 1924) 
were rendered for taxation in 1923 on the accrual system 
and by his change of method, bonus and commissions ac¬ 
crued for 1924 (])aid in 1925) were rendered for taxation in 
1925. 

The Commissioner held that petitioner had no right to 
change his basis without the consent of the Commissioner. 
On this point, petitioner’s counsel, in his opening statement 
at the hearing, said: “We are perfectly willing to concede 
that position i would be well taken in which ^Ir. George 
would this very year owe, instead of some $50,000, some 
$42,000, a difference of $8,000, and we think the Commis¬ 
sioner was correct on tliat. But afterwards the Commis¬ 
sioner struck' upon a new idea which is the basis of this 
deficiency, to-wit: that he would lake the $150,000 commis¬ 
sions earned in 1923 and reported in 1923 and accrued in 
1923, and tax them in 1924, and that makes this difference. 
Petitioner admits that by preserving the accrual basis his 
deficiency would be about $41,000 instead of $50,000, and 
this he is perfectly willing to admit.” 

Petitioner’s son kept his accounts for him in a cash book 
and ledger in which were recorded the facts connected \\fith 
his various business transactions. Some items were re- 
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corded on the cash receipts and disbursements basis and 
certain items were accrued, including the bonu'p and com¬ 
missions due from the company. The ledger showed, for 
1923: ‘‘Morgan Construction Company, deihand note 
dated December 31, 1923, for $151,038.98 at 5% ;|up to July 
1, 1924, $75,038.98 paid on principal, $76,000 istill due.” 
For 1924 the ledger showed: “Morgan Construption Com- 
j)any bonus and commission 1924, schedule of payments in 
1925. Due December 31, 1924, $130,647.94, interest for 73 
days at 5% u]) to March 14, $1,306.48, principal paid on 
March 14th, $15,000.” j 

There was no written contract between petitioner and the 
company, but it was originally agreed tha): the addi- 
23 tional compensation was to be paid during the year 
when accrued and at the same time dividends were 
l)aid stockholders. As the business of the company in¬ 
creased and it had use for its cash, it became thejeustom of 
l)etitioner to allow his additional compensation fo remain 
with the company until the following year and draw it as 
he needed it, but it was understood that the entir<^ sum was 
due December 31 of each yeai' and he had the riglijt to draw 
down his earnings at that time or before. When payments 
wcM’c deferred, interest was collected from Decbmber 31 
of the year when payments were due. | 

Petitioner’s 1923 lax return showed a tax of only $118.06, 
which resulted from deductions of losses of $1^9,768 in¬ 
curred in other enter])rises entirely disconnected ydth Mor¬ 
gan Construction Company. j 

Upon audit of this return it was approved, except that 
it was held by the respondent that there had been | an over¬ 
assessment of $88.77, which was refunded with in'iterest of 
$13.60. After conferences with petitioner’s re])reil>entative 
i*elative to taxes foi* 1924, 1925, and 1926, responldent, on 
February 18, 1929, ruled that the ])etitloner’s bonus and 
commissions earned in 1923 should be considered ak income 
for 1923, and that likewise the bonus and comjnissions 
earned in 1924 should be considered as income for 1^924 and 
not 1925 as rei)orted. On this ])asis a deficiency foij 1924 of 
$41,918.62 was determined. P>y his deficiency njotice of 
May 23, 1929, the res])ondent reversed his previous; finding 
and determined a deficiency of $50,686.78 for 19241 instead 
of $41,918.62 previously determined. This was j accom¬ 
plished by holding that the petitioner was on the pash re- 
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From 1913 to 1923, both inclusive, the petitioner reported 
his entire earnin«*s from the company in the year in which 
the services were rendered. In some of the earlier years he 
collected approximately all of it in the year earned. In 
later years, wlien the business of the company and his com¬ 
pensation increased, })art of the commissions and 
22 bonus was not collected until the year following that 
in which earned, and in such instances interest-bear¬ 
ing notes were given. 

In 1924 petitioner found out that other employees of the 
Morgan Construction Comi)any had been reporting their 
bonuses and commissions on the cash i*eceii)ts and disburse¬ 
ments basis and therefore in the year in which they were 
actuallv received rather than in the vear in which the Mor- 
gan Construction Company accrued them on its books. 
Petitioner, therefore, without getting permission from the 
Commissioner, changed his method of reporting income for 
1924 from the accrual system to the cash recei])ts and dis¬ 
bursements method. His 1924 return reported no bonus 
and commissions from the Morgan Construction Company 
because bonuses and commissions for 1923 (paid in 1924) 
were rendered for taxation in 1923 on the accrual svstem 
and bv his change of method, bonus and commissions ac- 
crued for 1924 (paid in 1925) were rendered for taxation in 
1925. 

The Commissioner held that petitioner had no right to 
change his basis without the consent of the Commissioner. 
On this point, petitioner’s counsel, in his opening statement 
at the hearing, said: ^‘We are perfectly willing to concede 
that position 'would be well taken in which Mr. George 
would this very year owe, instead of some $50,000, some 
$42,000, a difference of $8,000, and we think the Commis¬ 
sioner was correct on that. But afterwards the Commis¬ 
sioner struck upon a new idea which is the basis of this 
deficiency, to-wit: that he would take the $150,000 commis¬ 
sions earned in 1923 and reported in 1923 and accrued in 
1923, and tax them in 1924, and that makes this difference. 
Petitioner admits that by preserving the accrual basis his 
deficiency would be about $41,000 instead of $50,000, and 
this he is perfectly willing to admit.” 

Petitioner’s son kept his accounts for him in a cash book 
and ledger in which were recorded the facts connected wnth 
his various business transactions. Some items were re- 
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corded on tlie cash receipts and disbursement^ basis and 
certain items were accrued, including the bonu^ and com¬ 
missions due from the company. The ledger sjhowed, for 
1923: ‘‘Morgan Construction (^ompany, deitiand note 
dated December 31, 1923, for $151,038.98 at 5% ;|up to July 
1, 1924, $75,038.98 paid on principal, $76,000 jstill due.” 
For 1924 the ledger sliowed: “Morgan Construj^tion Com¬ 
pany bonus and commission 1924, schedule of payments in 
1925. Due December 31, 1924, $130,647.94, interest for 73 
days at 5% u]) to March 14, $1,306.48, principal paid on 
-March 14th, $15,000.” | 

Tliere was no written contract between petitioner and the 
company, but it was originally agreed that the addi- 
23 tional compensation was to be paid during the year 
when accrued and at the same time dividends were 
paid stockholders. As the business of the company in¬ 
creased and it had use for its cash, it became thejeustom of 
])etitioner to allow his additional compensation to remain 
with the company until the following year and (Jraw it as 
he needed it, but it was understood that the entire sum was 
due December 31 of each year and he had the right to draw 
down his earnings at that time or before. When Ipayments 
were deferred, interest was collected from Declember 31 
of the year when payments were due. j 

Petitioner’s 1923 tax return showed a tax of onliy $118.06, 
which resulted from deductions of losses of $lto,768 in¬ 
curred in other enter])rises entirely disconnected \yith Mor¬ 
gan Construction Company. j 

Upon audit of this return it was approved, exjeept that 
it was held by the res})ondent that there had been| an over¬ 
assessment of $88.77, which was refunded with ii^terest of 
$13.60. After conferences with petitioner’s reprelsentative 
I’elativ’e to taxes for 1924, 1925, and 1926, respondent, on 
February 18, 1929, ruled that the ])etitioner’s bdnus and 
commissions earned in 1923 should be considered income 
for 1923, and that likewise the bonus and commissions 
earned in 1924 should be considered as income for 1924 and 
not 1925 as rei)orted. On this basis a deficiency foil’ 1924 of 
$41,918.62 was deteiTiiined. IW his deficiency liotice of 
May 23, 1929, the res])ondent reversed his previous finding 
ami determined a deficiency of $50,686.78 for 1924 instead 
of $41,918.62 previously determined. This wasi accom¬ 
plished by holding that the petitioner was on the leash re- 
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ceipts and disbursements basis and including fietitioner’s 
bonus and commissions earned in 1923, but collected in 
1924, in income for 1924, and including bonus and commis¬ 
sions earned in 1924, in income for 1925, the year in which 
collected. 

As will be seen from the foregoing statement, the prin- 
ci])al question involved is whether the bonuses and commis¬ 
sions earned by petitioner are properly taxable in the years 
in which they Avere earned and accrued as income on peti¬ 
tioner’s books or are taxable in the vear when actuallv 
collected. 

Under the facts as detailed in our findings, we think the 
bonus and commissions earned in 1923 were properly re¬ 
ported by ])etitioner on the accrual basis and are taxable 
in that year and that the action of respondent in transfer- 
ing those items fi’om 1923 to 1924 and ])asing the deficiency 
thereon is error. 


The facts of the instant case are verv similar in their im- 
])ort to the facts which we had before us in the cases of Max 
ScJioff, 5 B. T. A. 79, and Theodore Sfaiifiehly 8 B. T. A. 787. 

In the Schott case the taxpayer was in the employ of a 
cor])oration and received the larger ]>art of his com- 
24 x)ensatibn through bonuses and commissions called 
tantiemes. The taxpayer in that case was entitled to 
receive a certain ])ercentage of the net profits for each 
fiscal year. The company kept its accounts on the accrual 
svsteni and credited the bonus and commissions of the tax- 
payer during the year in which they were earned and took 
deductions accordingly. In some years the computations 
and entries were not made until after the close of the fiscal 
year when the books were closed, but, when made, were 
entered as of'the last day of the year and interest paid 
thereon until collected. Taxpayer kept an open account 
witli the comi)any, in which was recorded his various trans¬ 
actions with the company (some on the accrual basis and 
some on the cash receipts and disbursements basis), such as 
tantiemes earned, dividends on stock, and various pur¬ 
chases and sales of securities. Upon his balances the com¬ 
pany allowed and paid interest. The taxpayer also kept a 
book of accounts of his own in which were reflected his 
transactions with the company and whatever income was 
carried to hisi credit on the company’s books was entered 
as income on his books when accrued, irrespective of the 



23 


J. B. GEORGE VS. G. T. HELVERING, COMm'r, BTC. 

i 

time when the amounts were paid to or withdrawn by him. 

The Board said: i 

! 

Passing without discussion the contention thit because 
the tantieme recipients were in control of the I Company 
there was constructive receipt by them of these tantiemes, 
we find that this taxpayer kept an account book iiji which he 
recorded his various transactions. Included in this are ac¬ 
counts and notes receivable and payable, upon wljiich inter¬ 
est is annually accrued, whether or not paid oi^ payable. 
Taxes were entered in the year in which payabie. Sums 
credited to his account by his employer were entered as of 
the date credited, whether paid or not. While jthere are 
departures from a strict accrual system of accoputing, it 
is manifest that the primary purpose of the taxpayer’s ac¬ 
counts is to reflect income and expense upon ah accrual 
basis, and the returns of the taxpayer were uniformly made 
upon that basis. In such circumstances it is immaterial that 
some items may not have been treated upon a stHctly ac- 
ci-ual ])asis. Appeal of narfles-Scott Oil Oo., 2 B. jl. A. Ki; 
Ajypeal of Joint F. Cook, 4 B. T. A. 916. In such eases the 
net income will be adjusted to cori-ectly reflect it upon the 
accrual basis. 


It seems evident that these tantiemes were accriiable for 
the year in which earned. The amount which eac^ person 
was to receive was a mere matter of computation,! being a 
l)ercentage of the profits for the year. When such jamounts 
are definitely ascertainable as of the close of the vear, the 
fact that the conii)utation and entry on the books jis made 
after the close of tlie yeai* is immaterial. In sucti a case 
the amounts are proi)erly to be accrued as an exfjense by 
the corporation for the year in which the servic| 3 s were 
rendered. The Commissioner has so treated the amounts 
so far as the corporation is concerned. Upon tlie same 
facts, the amounts are to be accrued as income for the 
same year by a taxpayer upon an accrual basis. Tihe defi¬ 
ciencies so far as they arise from the errors allegecj in the 
])etition, are disallowed. 


The case of Theodore Stanfield, supra, is a conipanion 
case to the Schott case and involved the same question and 
the same employer. The Board said in part: | 

25 It can scarcely be contended that the tantienjies did 
not accrue to the petitioners in the years ini which 
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the services, for which tliey were payment, were rendered. 
While the exact amount was not known at the close of each 
year, all facts necessary to a computation were ascertain- 
a])le at that time. That the c()mi)utation and entry are 
subsequently made is immaterial. See United States v. 
Anderson, 269 U. S. 422; Max Schott, 5 B. T. A. 79. 


Discussing- the question as to when a taxi)ayer is properly 
held to be on an accrual basis, the Supreme Court in 
Alnminuin i'asting ('o. v. Rontzahn, 282 U. S. 92, said: 


Petitioner, relying on the declarations in its returns that 
they were made on the basis of actual receipts and disburse¬ 
ments, contends that for that reason they must be deemed 
made under Section 12(a) and not under Section 13(d). 
But whether a return is mad(‘ on the accrual basis, or on 
that of actual i-eceii)ts and disbursements, is not deter¬ 
mined by the label which the tax})ayer chooses to place upon 
it. The use of inventories and the Inclnsion in the returns 


of accrual items of receipts and disbursements appearing 
on petitioner\^'hooks, indicate the general and controlling 


character of tlie account, Xiles liouoit Pond Co. v. United 


States, 281 T. S. doT, 360, 50 S. C\. 251, 74 L. Kd. 901; U. S. 
V. Andrrsou. supra, 2()!) V. S., ])ages 442, 443, 46 S. Ct. 131, 
70 L. Kd. 347, and sup])ort tlie finding of tlie trial court that 
books and returns were on the accrual basis. [Italics 
ours.] 


Under the authoritv of these cases we are convinced that 
the petitioner was kee})ing his accounts and made his re¬ 
turns iq)on an accrual system for 1913 to 1923, inclusive, 
and that such svstem fairlv reflected his income. This be- 
ing true, ])etitioner had no right to cliange in 1924 from the 
accrual basis of reporting his income to the cash receipts 
and disbursements basis without securing the ])ermission of 
the Commissioner to make such change. Art. 23 (3), Regu¬ 
lations 65 (Revenue Act of 1924); Clendening Co., 1 B. T. A. 
622; American Co)iservatio)t Service Corp., 24 B. T. A. 
183. In the latter case we said: 

The Commissioner found the ])etitioner had kept its 
books and made its returns in years ])rior to 1922 on the 
cash receipts and dis])ursenients basis * * * and as there 
was never anv consent shown to have been given bv the 
Commissioner for the i)etitioner to change its method of ac- 
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counting* and making its tax returns, the Comihissioner’s 
determination is a])proved. 

i 

From the foregoing it logically follows that a$ the peti¬ 
tioner did not obtain the permission of the resjiondent to 
change his system of making his return for ll924, peti¬ 
tioner’s return for that ^'^ear, in which he omitted !the bonus 
and commissions earned during that year, was Erroneous. 
The return should have been made on the same bs^sis as for 
previous years. j 

The deficiency should be computed by including in peti¬ 
tioner’s income for 1924 the sum of $13’0,()47.94, bonuses and 
commissions earned and accrued in that year, instead of 
$151,038.98, earned and accrued in 1923, and eri-oneously 
included in 1924 by respondent. ! 

Decision ivill he entered under Rule 50. I 

1 

20 [Stamp:] United States Board of Tax jAppeals. 

Filed Mar. 15, 1933. | 

i 

j 

United States Board of Tax Appeals, j 

1 

Docket No. 45240. i 

I 

I 

Jerome R. George, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

I 

Opinion Promulgated February 20, 1933. j 

i 

Petiiioner\s Prayer for Correction of Board^s Cfpinion, 

I 

I 

The Petitioner, Jerome R. George, by his attornejl, Howe 
P. Cochran, respectfully prays the Board to reconsider that 
])art of its opinion promulgated February 20, 1933' in the 
above-entitled cause which is contained in the Iasi para¬ 
graph on Page 6, by eliminating the increase to income for 
the year under review in the amount of $130,647.94. The 
reason causing Jerome R. George’s attorney to a|sk the 
Board to eliminate the increase in income found joy the 
Board of $130,647.94, yet at the same time allowing the de¬ 
crease of $151,038.98, also found in the same decision, is 

4—6200a 
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set out below; but can be summed up in the following sen¬ 
tences: 

27 Tliis cause went to trial upon the question as to 
whether or not the Kesi)ondent’s determination that 

$151,038.98 should be added to income of the year under 
review should stand. Repeatedly before the trial, and at 
the trial table, as shown in the Record, the Petitioner, 
tiirough his counsel, offered to settle with the Res})ondent 
bv restoring the accounts of the Petitioner to the accrual 
basis, and offered to substitute an accrual of $130,647.94 as 
an increase to income in the year under review in the place 
of the $151,038.98 claimed by the Respondent and on trial; 
but the Respondent insisted upon going to trial on the sole 
issue of adding the $151,038.98 to income and continued 
the trial u])on the sole question as to whether or not the 
$151,038.98 should be added. There is nothing in the plead¬ 
ings about the $130,647.94 item. Xo motion was ev’er made in 
writing or verballv to include it in income. Xo agreement 
was made. Petitioner’s offer was not accepted. The Re- 
s])ondent elected to rest entirely upon the pro])riety or the 
impropriety of the $151,038.98 addition, and he has lost. 

The Board had before it no pleadings of any sort, and 
no motion of any sort whereby it could substitute the $130,- 
647.94 item. That part of the decision of this Honorable 
Board adding this item of $130,647.94 to income, goes out¬ 
side the pleadings, and the increase in income of $130,647.94 
should be corrected and eliminated. 

By way of explanation the Petitioner, through his at¬ 
torney, states that he is ready, and always has been ready, 
to readjust his income for all years u])on the ])i-o])er accrual 
or constructive receipt basis, as found by the Board 

28 in its decision and to make all just and ecjuitable ad- 
justnielits in the said income for all years as are 

not barred by the Statute. But the Respondent has refused 
to adjust the income for other years, and has refused to 
enter into any agreement for adjustment u])on any fair 
and equitable basis, which the Petitioner so often has urged. 
Thus the Petitioner finds himself still subjected to double 
taxation. The Board’s decision, as now i)romulgated, taxes 
in 1924 income already taxed in 1925. The Board’s de¬ 
cision, if applied to all the years would work fairness and 
justice, but the Respondent has refused to do this. In fact 
the Respondent has already plead the statute on the Peti- 
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tloner's account for one of the later years, ]^^or does the 
Petitioner think that it is within the power of (^ither party 
lo waive the statute. The only protection whi^h the Peti¬ 
tioner lias ai»-ainst the wholly unjust and arbitra|'y action of 
the l-icspondent is to raise the technical defense contained 
herein, to the effect that the Respondent in his effort to 
work injustice upon the taxpayer has failed t<|) make the 
])roper pleadings, which would have arrived at tl^e just solu¬ 
tion. The failure of the Respondent to make the proper 
])leading-s now prevents him from claiming a| set-off of 
$130,647.94 in income; and the Board being bohnd by the 
pleadings is, we respectfully submit, prohibited ifrom find¬ 
ing an increase of income of $130,647.94. | 

j 

Walter d Co., 10 B. T. A. 620: j 

i 

“We may not assume jurisdiction of issues not properly 
raised in the pleadings.” | 

Buffalo Wills-Sainte Claire Corporation, % B. T. A. 

384: ! 

I 

“The Board cannot by surmise supply deficiencies in 
pleadings, for the pleadings must form the basis pf its find¬ 
ings of fact. Where facts material and essentia} to a de¬ 
cision are omitted from the pleadings, the Board jis power¬ 
less to remedv the defects.” i 

i 

F. P. Pastar/ue, 19 B. T. A. 1324: I 

“Such a protest is futile, the Board having repeatedly 
held that it will not decide issues not raised in the plead¬ 
ings. ’ ’ j 

29 //. D. d J. K. Cross well, Inc.: j 

“Issues attem})te(l to be raised by brief, or orally at the 

liearing, will be disregarded.” j 

1 

The Board has held that it is not empowered tb go be¬ 
yond the pleadings, and a review of the pleading^ in this 
case, and of the holdings of the Board in similar cases 
follows: i 

Review of Pleadings. 1 

I 

This petitioner filed a yietition to the Board in !L929 al¬ 
leging as errors the following: ! 

(a) Use of an incorrect net income. | 
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(b) Failure to allow as a deduction in computing the 
net income for 1924 the net loss sustained by the taxpayer 
during the year 1923. 

These were' denied by the Commissioner of Internal 
Revenue in his Answer. 

The followino- facts were alleged bv the Petitioner: 

‘‘a. In the year 1923 tlie petitioner sustained a net loss 
in the operation of a trade or business regularly carried 
on bv him. 

b. The amount of that net loss was $143,971.72. 

c. The respondent did not allow the net loss for 1923 as 
a deduction in computing the net income upon which the 
deficiency is predicated. 

d. The net 'income for 1924 is erroneous in other re¬ 
spects which will be made the subject of an amended pe¬ 
tition.” 


These facts were denied bv the 
Answer. 


Commissioner 


in his 


30 In January, 1932, an amended petition was filed 
by the Petitioner alleging the following errors: 


“(a) Use of an incorrect net income. 

(b) Failure' to allow as a deduction in computing the net 
income for 1924 the net loss sustained by the taxpayer 
during the vear 1923. 

(c) Erred in adding to income for 1924 the sum of 
$151,038.98.” 


These errors were denied bv the Commissioner in his 
Answer. 

The following facts were set out by the Petitioner and 
upon these the Petitioner relied: 

”(a) In the year 1923 the petitioner sustained a net loss 
in the operation of a trade or business regularly carried 
on by him. 

(b) The amount of that net loss was $143,971.72. 

(c) The respondent did not allow the net loss for 1923 
as a deduction in computing the net income upon which 
the deficiency is predicated. 

(d) The petitioner reported on his 1923 return an item 
of $176,038.98, representing salary and commission earned 
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I 

i 

ill 1923. The return for 1923 sliowiiii>* this it^ni was ap¬ 
proved by the Coimnissioner of Internal Reveiiue after a 
field audit and an office audit in Washington |as being a 
proper return. The Petitioner reported his income for all 
the years 1913 to 1923 on this same basis and i|i each case 
the return was examined and approved by th|e Commis¬ 
sioner of Internal Revenue then in office. Iiji 1929 the 
Commissioner of Internal Revenue disapproved of the 
method of reporting income used from 1913 t^ 1923 and 
included tliis item in income for 1924 notwithsthnding the 
fact that the amount in question had already been 
31 included in taxpayer's 1923 return withi the Com¬ 
missioner’s approval and the tax due tliiereon had 
been paid.” j 

I 

These facts were denied by the Commissioijier in his 
Answer. j 

The Commissioner’s Answer also included the following: 

I 

“Wherefore, it is prayed that the Board redetbrmine the 
amount of the deficiency involved in this procee4ing to be 
ecjual to the amount determined by the Commissioner, plus 
anv additional amount which mav arise from the correc- 
tion of anv error or errors that mav have been clommitted 

» 4' I 

by the Commissioner. Claim is hereby asserted fbr the in¬ 
creased deficiencv, if anv, resulting- from such redetermi- 

*>7 4 - 7 ^ 1 

nation.” I 

1 

1 

I 

On March 15, 1932, the Petitioner moved to sjtrike the 
prayer of Respondent’s Answer to Amended Petition and 
require him to file an Answer in conformity with Uic rules 
of the Board. i 

On Ai)ril 13,, 193>2, tlie Board issued an order '(granting 
the above mentioned Motion and the Respondent was given 
time to file an Amended Answer. | 

On April 25, 1932, the Respondent filed an Amer|ded An¬ 
swer as follows: 




“Conies now tlie C'omniissioner of Internal Revenue, by 
his attorney, C. M. (3iarest, General Counsel, Bureau of 
Internal Revenue, and for an amended answer'j to the 
amended petition filed in the above-entitled appealj admits 
and denies as follows: | 

1. Admits the allegations in paragraph 1 of the amended 

petition. | 


i 

I 

I 
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*J. Admits the alk‘i;*atioiis hi parai^rapli 2 of the amended 
petition. 

32 3. Admits the allegations in paragraph 3 of the 

amended i:)etition. 

4. Denies the allegations of error in sub-paragraphs (a) 
to (c), inclusive, of paragraph 4 of the amended petition. 

5. Denies the allegations in sub-paragraphs (a) to (d), 
inclusive, of paragraph 5 of the amended petition. 

Denies generally and specifically each and every allega¬ 
tion in the ahiended petition not hereinbefore admitted, 
qualified or denied. 

Wherefore, it is prayed that petitioner’s appeal be 
denied.” 


The Board's decision in this case was promulgated on 
February 20, 1933, and stated that the taxpayer should 
report on the accrual basis stating that the deficiency for 
1924 should be recomputed by including in petitioner’s in¬ 
come the sum of $130,647.94 bonuses and commissions 
earned and accrued in that year instead of $151,038.98 
earned and accrued in 1923, and erroneouslv included in 
1924 by Respondent. 


Applicable Statutes. 

Section 274 (e) Revenue Act 1926: 

“The Board shall have jurisdiction to redetermine the 
correct amount of the deficienev even if the amount so re- 
determined is o-reater than the amount of the deficienev, 
notice of whiHi has been mailed to the taxpayer, and to 
determine whether any penalty, additional amount or ad¬ 
dition to the tax should be assessed, if claim therefor is 
osserterJ by the Commissioner at or before the liearinrj or 
a rehearinff.'^ 


>•> 

o 


Same clause is found in Section 
enue Act of 1928. 


(e) of the Rev- 


Authorities. 

Walter c(' Co., 10 B. T. A. 620: 

» 

Issue relates to reduction of invested capital by Re¬ 
spondent by the sums of $145.44, $32.80 and $5,646.43 for 
additional taxes for 1915-1916-1917. 
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The Petitioner sets forth as facts in support! of the al¬ 
legation of error that these additional taxes ‘iwere paid 
on September 15, 1920, which was within the due date of 
said taxes as indicated by tlio notice and demahd for the 
payment of tlie taxes by the Collector of Internal Rev¬ 
enue p’ and that ‘‘that the taxpayer had the use of and 
did use this amount in its business until it whs paid to 
the Collector on September 15, 1920.’’ As a proposition 
of law. Petitioner sets forth that these taxes'“did not 
become due and payable until September 15, 1920”, and 
that they “should not be deducted in their entiji’ety from 
invested capital for 1920, but should be prorated! from the 
due date of payment, namely, September 15, 1920j and only 
the prorated amount (108/366 of $5,82467) or! $1,718.75 
deducted.” I 


The Board said: ! 

I 

i 

“This issue, apparently, has been entirely abanjdoned by 
the petitioner, for nothing was said at the time of the hear¬ 
ing, and nothing is contained in the briefs filcid subse- 
(iuently, in respect thereof. On the other hand, petitioner, 
without amendment of its petition, seeks to u\]Q^t an en- 
tirelv new issue which involves solelv the merits of the 

• • I 

assessment of these additional taxes. We may not assume 
juris/Ji(‘f}(j)i of issues uof properly raised in ihe ple^diuysd^ 

34 Dixie Manufacturing Company, 1 B. T. A. 641: 

! 

Tn its appeal the Petitioner mentions three assignments 
of errors. In addition, the taxpayer in its evidence and 
brief has alleged further eri'ors. The Board said': 

“The taxpayer not having set forth the last named 
errors either in the enumeration of errors from which it 
took the appeal, or in the facts set forth in its petition, and 
not having amended its petition or offered to do ko, such 
aleged errors will not be considered in connection with 
this decision.” ! 

Buffalo Wills-Salnte Claire Corporation, 2 If. T. A. 
364: I 

In this case there was no appearance for the Petjitioner. 
Government counsel was present and told the couirt.s that 
the facts stated in the petition were admitted and that the 
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case would rest on this Board’s decision in another case 
which had already been decided against the Commissioner, 
but it had not been acquiesced in. Tlio Board asked Gov¬ 
ernment counsel the folIowin<»-: ‘4n other words that the 
Board will have to disallow the deficiency^' The Gov¬ 
ernment answered: ‘‘1 should think so.” 

The Board in statini;- that there n:as a deficiency said: 

‘‘It now appears that the taxpayer in its petition did 
not set forth anv alleantion to the etfect that it was incor- 
])orated or bei>an business on or about Aug'ust 1, 1921, 
or that it changed its fiscal ])eriod on or about that date; 
nor did it otherwise explain the basis upon which it claims 
the right to deduct a loss sustained for the period in 1921 
from its net income for 1922.” ^The Board cannot by sur¬ 
mise supply deficicucics in pleadinys, for the plcadinys 
must form the basis of its findings of fad. Where facts 
material and essential to a decision are omitted from the 
■pleadingSy the Board is powerless to remedy the defects.' " 


or 


Kingston, ct al., 8 />. T. A. t)79: 

Welch, Holme cb Clark Co., U B. T. A. 148: 


An issue brought up l)y the taxpayer was the existence 
of good-will, for invested capital purposes. The Petitioner 
claimed it was j^aid for cash. The Board held that the evi¬ 
dence did not indicate a ])urchase of good-will as such. 
Then Petitioner's counsel claimed that sin(*e the cash was 
actually paid in at the time of incorporation, and reflected 
in sur})lus, it should be included in invested capital. But 
the Board said it was forced to coniine itself to the issue in 
the ])leadings,‘and that the only issue was the existence or 
non-existence of good-will. 


James B. Loirell, 9 B. T. A. ()2: 

Ben CreenbaiDu, 20 B. T. A. 409: 

Certain losses were claimed by the Petitioner in his 
pleadings. The amounts claimed were $50,000.00 in 1922 
and $30,000.00 in 1923. The Board determined that a loss 
of $17,851.23 was sustained for 1922 and allowed that 
amount. For 1923 it determined a loss of $60,822.07 but it 
limited the allowable amount to $30,000.00, the amo%mt 
claimed in the pleadings. 
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F, P. Da.9far/yc, 19 B. T. A. 1324: 

I 

The petitioner did not keep any records, in their ab¬ 
sence the Commissioner computed net ineomei as 8% of 
gross income. | 

The Board said: j 

I 

‘‘The petition does not assert error in the rcjspondent’s 
adoption of the percentage method of computing net busi¬ 
ness income, although on hearing petitioner’s counsel has 
protested that the method is improper. Such d, protest is 
futile^ the Bcrard having repeatedlij held that it ipill not de¬ 
cide issues not raised in the pleadings.^^ | 


o 

o 


G 


W, A. Roth, 4 B. T. A. 834: 1 

//. D. (£: J, K, CrossireU, Inc.y 6 B. T. A\ 1315: 


Two issues were raised by the pleadings. Ati the hear¬ 
ing and by brief the Petitioner raised another ijssue. No 
motion to amend the petition so as to include jthis issue 
therein was made. i 

The Board said: i 

“The primary i)urpose of pleadings is the pinder of 
issues between the parties. Issues attempted ta \he raised 

by brief, or orally at the hearing, ivill be disregarded,^^ 

\ 

11'. P. Wraver and B. L, Dunn, 2 B. T, A. 7ok 
S. L. FowlerA)B,T. A.2o{). I 

Jean Conrad (Decision 7926) decided February 11, 
1933. 

Conclusion. 

Wherefore, the Petitioner, Jerome R. George, | through 
his attorney, prays the Board to grant this petitiOjn and to 
determine the deficiency in this case, if any there be, by 
eliminating from the income for the year under rejview the 
$151 ,038.98 improperly added thereto by the Respondent, 
and by making no other changes therein unless they be cov¬ 
ered by the pleadings; more particularly Iw co^i^^fi^S 
the deficiency without any inclusions of the in<|jome of 
$130,647.94 not covered by the pleadings, and not ajdded or 
attempted to be added to the Petitioner’s income by the 

5—6200a 
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Respondent either in his deficiency notice, or in any suhse- 
(luent pleading’s. 

Respectfullv submitted, 

' ’ howp: p. cociirax, 

Afton/nj for Petltloiicr, 

' 920 Potomac Electric 

Power Company Bldg., 
Waf^hlngton, D. C. 

!March 15, 1933. 

37 United States Board of Tax Ap])eals. 

Docket No. 45240. 

Jerome R. George, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Order Denying Petitioners^! Prayer for Correction of 

Board's Opinion. 

In accordariice with a memorandum this dav filed in this 

% 

proceeding, petitioner’s motion for correction of the 
Board’s opinion promulgated February 20, 1933, is denied. 

[Seal United States Board of Tax Appeals.] 

(Signed) EUGENF BLACK, 

Memher^ U. S. Board of Tax Appeals. 

Dated Washington, 1). C., October 3, 1933. 

38 United States Board of Tax Appeals. 

Docket No. 45240. 

Jerome R. George, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Memurandum to Accompany Order Denying Petitioners'^ 
Prayer for Correction of Board's Opinion. 

On February 20, 1933, the Board promulgated its opinion 
in this proceeding and on March 15, 1933, petitioner filed 
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I 

motion for rehearing which he designated as ‘‘jPetitioner’s 
l)rayer for correction of Board’s opinion”. On April 26, 
1933, arguments were heard in support of saidjmotion and 
also against it. After these arguments were hegrd the mo¬ 
tion was taken under advisement. 

After careful consideration of the argumehts and the 
authorities cited by both parties, it is believed tjiat the mo¬ 
tion should be denied for reasons hereinafter stated. 

It may be well to point out at the outset that the only year 
which we have before us is the year 1924. The ^her years 
concerning which the petitioner alleges he has| sought an 
e(]uital)le adjustment with the Commissioner o^i the basis 
of the Board’s opinion promulgated herein oi:^ February 
20, 1933, are not before us. We have no pow^r to make 
any decision as to those years or govern what the Com¬ 
missioner shall do as to them. 

39 The situation we have before us maV be sum- 
marized as follows: The Commissioner ini his deter¬ 
mination of the deficiency against petitioner fo|’ the year 
1924, added to ])et it inner’s income $151,038.98 l|)onus and 
commissions which petitioner had earned in 192^ and had 
accrued on his books in 1923 and had rendered for income 
tax purposes on his 1923 return on the accrual bksis; peti¬ 
tioner in his allegations of error contained in t^e petition 
attacked tliis determination of the Commissioner on the 
following grounds: i 

'' I 

“(a) use of an incorrect income i 


(c) Erred in adding to income for 1924, the sunt of $151,- 


038.88 


the Board in its opinion held that from 1913 to 1,1923, in¬ 
clusive, the ])etitioner had kept his books on the accrual 
basis and had rendered his income for taxation on the same 
basis and that in 1924 he had changed his method of re- 
])orting income from the accrual basis to the cash'receipts 
and disbursement basis without having secured the consent 
of the Commissioner to do so, and that this was error; that 
as a consequence the Commissioner was in error in adding 
to petitioner’s income foi 1924, $151,038.88 bonus ajiid com¬ 
missions earned by petitioner in 1923; but that the defi¬ 
ciency for 1924 should be redetermined by adding to 
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petitioner’s income for that year $130,647.94, bonus and 
commissions earned in 1924 and accrued on ])etitioner’s 
books as income in 1924. 

Petitioner allbges that the Board is without legal author¬ 
ity to make the latter determination because the issue was 
not raised by the pleadings. Petitioner contends 

40 that the Board should have held that tlie Commis¬ 
sioner erred in adding to petitioner’s income $151,- 

038.88 and should have stopped at that. 

Petitioner cites manv Board and Court authorities to the 
effect that the Boai’d has no authoritv to consider and de- 
termine issues which are not raised by tlie pleadings. ^Ve 
readily agree to that proposition and will not discuss in 
detail the authorities cited. Suffice it to say, we think the 
pleadings in this proceeding raised all the issues we decided 
in our opinion of the aforesaid date. 

Petitioner put in issue by the errors assigned in his peti¬ 
tion, the matter of his correct taxable income for 1924. A 
part of that issue as raised by the pleadings and evidence 
was to determine whether ])etitioner's books were kept on 
an accrual basis oi* a cash receipts and disbursement basis 
and how had petitioner’s income tax returns been filed for 
prior years, aild if they had been filed for prior years on 
an accrual basis, did petitioner secure the consent of the 
Commissioner to change from the accrual basis to the cash 
receipts and disbursement basis. 

On the evidence we held that prior to and during the 
taxable year in question, petitioner kept his books of ac¬ 
count on the accrual basis; that from 1913 to 1923 he had 
filed his income tax returns on the accrual basis; that in 
1923 he had earned $151,038.98 bonuses and commissions 
and had accrued them on his books as income and had 
rendered this amount as part of his taxable income 

41 for 1923 and that it was error for the Commissioner 
to add this amount to petitioner’s income for 1924; 

we further held that the evidence showed that petitioner 
earned in 1924, bonuses and commissions to the amount of 
$130,647.94 and accrued this amount on his books as income 
for 1924 and that in a redetermination of the deficienev for 
1924, this amount should be added to petitioner's income 
instead of the $151,038.98 which the Commissioner added. 

It is of this latter determination which petitioner com¬ 
plains. As we have already said, it is his contention that 
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all the pleadings put in issue was respondent’^ action in 
adding the $151,038.98 to petitioner’s income ancl that once 
having determined that issue in petitioner’s favor, the 
Board is without authority to determine what tjie correct 
amount of petitioner’s income for 1924 was. do not 
agree that the issues raised hy the pleadings are ^o narrow. 

Petitioner in his income tax return for 1924 rejndered no 
bonuses or commissions. The reason for this was that he 
attempted to change from an accrual basis to a casih receipts 
basis and having alreadv rendered 1923 bonuses! and com- 

* . . I 

missions on his 1923 return (accrual basis), did riot render 
on his 1924 return these bonuses and commissio](is earned 
in 1923 but actuallv collected in 1924. 1924 boiiuses and 
commissions amounting to $130,647.94 earned in 1924 were 
not rendered in 1924 because they were not collected until 
1925. Thev were rendered for taxation bv petitioner in 
1925, but we have not that year before us. 'f^he Com- 
42 missioner accepted that return as filed and proposed 
no deficiencv as to it. j 

The effect of our opinion was to hold tliat for jl923 and 
})rior years petitioner had filed his income tax return on 
the accrual basis and that he was without autlioritv to 

i 

change to the cash receipts and disbursement ba^is with¬ 
out having secured the consent of the Commissioner to do 
so and that having failed to do so, his 1924 tax retiirn must 
be thrown back on the accrual basis, same as 1923' returns 
and returns for prior years. This makes necessarjr the in¬ 
clusion in petitioner’s income for 1924, salaries and bonuses 
accrued for that year which, as we have said, wefie $130,- 
647..94. We do not understand that the correctness of this 
amount is dis})uted. Petitioner simply contends tjhat the 
issues raised by tlie pleadings are not broad enougl:< to jus¬ 
tify the Board in inaking a finding to that effect. I 

In Edgar M. Carnirh\ 21 B. T. A. 12, tlie Commiissioner 
determined that no loss was sustained in 1923 as result 
of the purchase of the Zora Leliman legacy. The ta'jxpayer 
in that case contended that the errors assigned by him, 
coupled with the deficiency notice and the Commissioner’s 
answer, narrowed the issue to whether the loss occurred in 
1923 and that the question as to whether there was! a loss 
and whether it was deductible under the law, was jnot in 
issue at all. 


1 
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We held that the issue was not so narrow as contended 
by the taxpayer. On that point we said: 

43 * * * ' In our opinion, the issues are not restricted 

as petitioner ar^i^ues. The phrasin^c: of the notice of 
dehciencv relatins: to the item in controversv, even if clear, 
is not the cause of action and does not frame the issues. 
The petitioner may not, without an expressly pleaded ad¬ 
mission or a stipulation, treat the notice as an official ac¬ 
quiescence hy the Commissioner in all petitioner’s propo¬ 
sitions as to this item except those expressly determined 
adverselv to him. If the Commissioner finds one fact or 
reason which ho believes supports his adverse determina¬ 
tion, he is not reiiuired to exi)ress his views on any or all 
other matters relatino* to the item, and his failure to deal 
with them cai’ries no im])lication as to their treatment. 
Tt is not the Commissioner’s method of determination or 
com])utation which is the substance of the proceedino*, for 
the deficiency may be correct despite a weakness in arriv- 
ino* at it or explainino* it. Wood side Cotton Mills Co., 13 
H. T. A. 26(i; Jacob F. Brown, ct a/., 18 B. T. A. 859. ‘‘It is 
immaterial whether the Commissioner proceeded upon the 
wroii" theorv in determinin<x the deficiencies. In anv event 
the burden was on petitioner to show that the assessment 
was wrong.’’ Attachul Tobacco Co. v. Commissioner^ 42 
Fed. (2d)'^609. 


We think our'decision in the Carnick case was correct and 
is controlling here as to the sufficiency of the pleadings to 
raise the issue detei'inined. 

Petitioner urges as a further ground why we should give 

him the relief which he asks—that the Commissioner has 

refused to adjust the taxes for later years on the basis of 

the Board’s opinion and that at least as to one of the years 

the statute has liarred claims for refunds for that vear and 

%• 

the Commissioner is without authority to grant relief for 
that year even if he were willing to do so; that this will 
result in double taxation for at least one of the vears sub- 
sequent to 1924 because of ])etitioner’s change from the 
accrual basis to the cash receipts and disbursement 
44 basis. If this result unfortunatelv follows, we feel 
that we are without power to correct it. We must 
decide these tax cases as the law provides. We have no 
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1 

power to do otherwise. Sometimes the effect ofi our deci¬ 
sions is to throw taxes back in other j^ears whicjh are not 
before ns and wliere on account of the running of the stat¬ 
ute of limitations the government is barred from!collecting 
from the taxpayer. Sometimes the reverse is true, as here, 
where the effect of our decision is to tax income in the 
year which is before us and on which petitioner has al¬ 
ready paid tax in another year. If the taxpayejr has not 
filed his claim for refund within the time required by law, 
his claim will be barred by the statute of limitation. The 
statute of limitation works both ways—in favor of the gov¬ 
ernment and against the government; in favor oi the tax¬ 
payer and against the taxpayer. We did not Imake it. 
Congress made it and we have no power to change it. Our 
decision in a <> iven case cannot be influenced bv whether the 
statute of limitation has or has not run in some velar which 

• i 

IS not before us. i 

What we decided in our opinion of February 20, 1933, 
was substantially in accord with what petitioner C(!)ntended 
should be done except in one particular which we lhave al- 
readv mentioned. ! 

Petitioner in his brief in elaborating upon hisj assign¬ 
ments of ei-ror made the following contentions; | 

45 That his return for 1923 and prior years clearly 
reflected his income. j 

That the 1923 bonuses and commissions were properly 
reported in 1923 either because they were constructively 
received, or because the return clearly reflected incojine. 

That the taxpayer changed his method of report|ing the 
bonuses and commissions without permission in 1924. 

That he made no change in the method of accounjting or 
keeping his books. j 

That the Commissioner of Internal Revenue is bojimd by 
the facts and by his acquiescence and ap])roval of the 1923 
return. i 

That it was en-or to trv to tax again in 1924 tliie 1923 
bonuses and commissions accrued and/or constructivelv 

I » 

received, repoi-ted and approved in 1923. | 

I 

1 

In sustaining petitioner’s contentions above stated, we 

added onlv one thing and that was that the redetermination 

• .1 

of the deficiency for 1924 should be on the basis of peti- 
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tioner’s correct income for that year as disclosed by the 
evidence. Tliere was no violation of precedent in doing-this, 
even though on account of the running of the statute of 
limitation as to a refund for some other vear, it mav result 
in petitioner having to ])ay double taxation on the particular 
income in question. 


That was the situation which wo had before us in Chatham 
and Phenix National Banh, 1 B. T. A. 464. In that case the 
taxpayer up to and including the year 1917 kept its books 
and filed its income tax i-eturns on sort of a mixed accrual 
and cash receipts basis. In its 1917 return it reported 
$308,577.27 discounts which were neither earned nor col¬ 
lected in 1917. In 1918 the taxpayer changed its method of 
accounting to the strictlv accrual basis but did not 
46 render for taxation the $308,577.27 discounts admit¬ 
tedly earned and accrued in 1918 because it had 

alreadv rendered such discounts for taxation in 1917. The 

* 

Commissioner excluded ihis $308,577.27 but added $399,- 
710.19, being discount uncollected and unearned on paper 
discounted in 1918. AV(‘ held that the Commissioner was in 
error and that what he should have done was to add the 
$308,577.27 discounts earned and accrued in 1918 even al¬ 
though the taxpayer had rendered it for taxation in 1917 
and that he should not have added the $399,710.99 discounts 
uncollected and unearned in 1918. 

That is substantiallv the same thing the Board has done 
in the instant case. We have said to the Commissioner, 
‘‘You should not add to i)etitioner’s income $151,038.98 
bonuses and commissions which he did not earn or accrue 
on his books in 1924 but vou should include in his income 
for 1924, $130,647.94 bonuses and commissions which he did 
earn and accrue on his books in 1924, even although the tax¬ 
payer has rendered and paid on it in 1925.” 

In the Chatham and Phenix National Bank case, the tax¬ 
payer contended, as the ])etitioner does here, that having- 
rendered and paid taxes on the particular amount in some 
other vear it should not now be included because to do so 
would result in double taxation. We answered that con¬ 
tention in the following language: “As we have endeavored 
to show, this amount was not income within the year 1917, 
and the fact that a tax was ])aid thereon for that year will 
not excuse it from paying the tax in the year in which it 
is properly to be accounted for as income.” 
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47 If, instead of what we held in our opinion of Feb¬ 
ruary 20, we liad held that the action of re¬ 

spondent in dealini>‘ with ])etitionei'’s 1924 returh and in ac- 
cei)tini>- his 192;'), 1926, and 1927 returns was equivalent to 
granting petitioner ])ermission to change from the accrual 
basis to the cash receipts and disbursement basis, then 
under the doctrine of the Chatham and Pheni:5t National 
Bank case, we should have had to approve th^ Commis¬ 
sioner’s action in adding to petitioner’s returnl for 1924, 
$151,038.98 bonuses and commissions earned ini 1923 but 
not actually collected until 1924. In such an efent, peti¬ 
tioner’s only remedy to avoid double taxation oni the same 
income would have been to file a claim for refund of taxes 


paid in 1923. Whether he did so we do not know. These 
adjustments from one year to another we have no, power to 
make, when such vear is not before us. 1 • 

48 The Board has followed the Chatham arid Phenix 
National Bank case in many other subsequient cases 
and we have been cited to no Board case whichi modifies 
or overrules it. It is true that the Court of Appeals of the 
District of Columbia in National Bank of South CdrcUna v. 
Lucas, 36 Fed. (2d) 1013, held to the contrary andjreversed 
the Board but apparently the Board has not cdnsidered 
that decision as sufficient reason to abandon the rule laid 

I 

down in the Chatham and Phenix National Bank ^ase and 
followed by the Board in many subsequent decisions. 

The petitioner recognizes that this is the situa|;ion and 
stated in his original brief as follows: j 

i 

And the Board has held in several cases that wh6re, zvith 
permission, a tax])ayer changes from the accrual basis to 
the cash basis, or vice versa, there may be some itenjis taxed 
twice. National Bank of South Carolina, 10 B. T.jA. 642; 
Escanaba Lake Superior R. R. Co., 24 B. T. A. 4|2. We 
think these cases are bad law as did the Court of Appeals 
in overruling the National Bank of South Carolina, 36 Fed. 
(2nd) 1013; but whether they be sound or not, they are 
without force here for Mr. George did not obtain permis¬ 
sion and did not change his bookkeeping methods, j 


A fortiari, we should not here abandon tlie rule which we 
laid down in the Chatham and Phenix National Bapk case 
and other cases following it. | 

I 

G—G200a I 


I 


I 
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For the reasons stated we are not convinced that we 
committed any error in onr opinion of February 20, 1933, 
and accordingly an order will be entered denying peti¬ 
tioner’s motion for correction of the Board’s opinion. 

Entered Oct. 3, 1933. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGEXE BLA CK. 


49 United States Board of Tax Appeals. 

Docket Xo. 45240. 

Jerome R. George, Petitioner, 

v. 

( oMMissioNER OF INTERNAL Revente, Respondent. 

Decision. 

On ^larch 23, 1933, respondent filed notice of final settle¬ 
ment in this proceeding accomjianied by a statement of re- 
computation in accordance with tlie o])iuion of the Board 
promulgated February 20, 1933. Said notice of final settle¬ 
ment was set for hearing April 26, 1933, but was continued 
indefinitely until a motion for correction of Board’s opinion 
filed by petitioner could be considered and decided. Said 
motion for cor'rection of the Board’s o])inion was denied on 
October 3, 1933, and hearing of final settlement under Rule 

50 was set for October 11, 1933. Said proceeding came on 
for hearing under Rule 50 on October 11, 1933, and peti¬ 
tioner did not contest the correctness of the recom])utation 
which had been filed by respondent on March 23, 1933. Said 
recomputation having been carefully examined and found 
to be in accord with the opinion promulgated by the Board 
on February 20, 1933, it is— 

Ordered and decided that there is a deficiencv in tax with 
respect to petitioner, Jerome R. George, for the vear 1924 
of $41,918.62. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUG EXE BLACI\, 

Member, U. S. Board of Tax Appeals. 

Entered Oct. 14, 1933. 



I 

I 

i 


J. R. GEORGE VS. G. T. HELVERING, COMM^jETC. 43 

i 

50 [Stamp:] Received Dec. 14, 1933. it. S. Board 
of Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
Dec. 13, 1933. i 

Copy. I 

United States Board of Tax Appeaisl 

Docket No. 45240. ! 

1 

Jerome R. George, Petitioner, i 

vs. ! 

! 

(Commissioner of Internal Revenue, Respondent. 

I 

Sfipidatlon for Review hp Court of Appeals of District 

of Columbia. j 

Whereas the petitioner in this case is represented by 
counsel in the District of Columbia, I 

Therefore it is hereby stipulated and agreed liy and be¬ 
tween the jiarties hereto by their respective attorneys that 
the decision of the Board of Tax Appeals in the above- 
named case may be reviewed by the Court of Appeals of the 
District of Columbia. j 

HOWE P. COCHRAN, 

Attorney for Petitioner. 

SEW ALL KEY, 
Attorney for Respondent. 

Dated this 11th dav of December, 1933. i 

I 

51 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 13, 1934. | 

Court of Appeals of the District of Columbia. 
United States Board of Tax Appeals. | 

Docket No. 45240. 1 

1 

Jerome R. George, Petitioner, j 

V. i 

i 

Commissioner of Internal Revenue, Respondent, 

I 

Petition for Review 1 

i 

To the Honorable Judges of the Court of Appeal^ of the 
District of Columbia: 

Your Petitioner is aggrieved by a decision of thei United 
States Board of Tax Appeals rendered against him on 
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October 14, 1933, in the case of Jerome R. George, peti¬ 
tioner vs. Commissioner of Internal Revenue, res])ondent, 
N*o. 45240 on the Docket of the Board, and respectfully 
submits his petition for a review thereof by the Court of 
Appeals of the' District of Columbia, the parties having 
agreed in accordance with the terms of Paragraph (d) of 
Section 1002 of the Revenue Act of 1926 that the review 
shall be in this Court, as evidenced by stipulation filed with 
the Clerk of the Board. 


StatemcMit ot tlie Case. 

Jerome R. George, the ])etitioner, was employed by a 
corporation at a yearly salary jdas bonuses and commis¬ 
sions. The corporation accrued his ])()nuses and commis¬ 
sions in the year earned and either paid him or gave him 
a note dated December 31, of the vear in which the bonuses 
and commissions were earned and bearing interest from 
that date. The petitioner's books were kept on the 
52 accrual basis. His returns for the vears 1913 to 
1925 inclusive, were approved by the Commissioner 
of Internal Revenue and included the bonuses and commis¬ 
sions in the year in which earned. The bonuses and com¬ 
missions earned in 1923 amounted to $151,038.98. These 
were paid in cash to the petitioner in 1924 but were reported 
in the 1923 tax return. The 1923 tax return was approved 
by the Commissioner of Internal Revenue. The bonuses 
and commissions earned in 1924 amounted to $130,647.94. 
These were paid in cash to the ])etitioner in 1925 and re¬ 
ported in the 1925 tax return. The Commissioner accepted 
the 1925 return as filed. The Commissioner contended that 
the taxpayer \bis on the cash basis in 1924 and added to 
income for 1924, the l)()nuses and commissions earned in 
1923 reported and taxed in 1923 but ])aid to the ])etitioner 
in 1924, namely, $151,038.98, and asserted a deficiency 
thereon. The'petitioner a])pealed therefrom to the Board 
of Tax Appeals, contending that the $151,038.98 was prop¬ 
erly reported in 1923. The Board decided that the 
$151,038.98 was pro])erly reported in 1923 and that the 
Commissioner^ erred in transferring this item from 1923 
to 1924 and basing a deficiency thereon. The Board how¬ 
ever held that the $130,647.94 item reported in the 1925 
return, which action was approved by the Commissioner of 
Internal Revenue, should be included in the 1924 income. 
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Tlie questions presented are: I 

1. Whether or not the petitioner can be required to report 

in 1924 and pay taxes the second time on incomle received 
in 1925, whicli was reported and taxed, with th^ Commis¬ 
sioner’s approval, in 1925. i 

2. Whether the Board can, on its own motion, outside 
the pleadings and decide an issue not therein ra'^sed. 

i 

53 Assignment of Errors. | 


1. On the evidence the Board erred in entering |iudgment 
for the Commissioner in the sum of $41,918.62. | 

2. The Board erred in requiring the petitioner |to report 
in 1924 and pay taxes a second time on income| reported 
and taxed, with the Commissioner’s approval, in 1925. 

3. The Board erred in including $130,647.94 1 in peti¬ 

tioner’s income for 1924 being bonuses and commissions 
earned in 1924, ])aid to ])otitioner in 1925 and reported in 
1925. I 

4. The Board erred in failing to hold that the oply issue 

raised by the ])leadings was whether or not the Commis¬ 
sioner erred in adding $151,038.98 to petitionerincome 
for 1924, being bonuses and commissions earned ! in 1923, 
and reported in 1923. | 

5. The Board erred in holding that the pleadings! covered 

all the issues decided in its opinion. j 

6. The Board erred in holding that the petitionejr put in 

issue ‘^by the erroi-s assigned in his petition the| matter 
of his correct taxable income for 1924.” 1 


Wherefoi'c, youi* petitioner prays that the decision of the 
Board of Tax Ap])(*als eiitei*cd herein against hinii be re¬ 
viewed and reversed bv this Honorable Court ini so far 

• I 

as it attempts to go outside the jileadings and levy a tax 
in 1924 on income ro])orted and taxed in 1925 and which 
the Commissioner of Internal Revenue in determining his 
deficienev did not undertake to tax in 1924; and fdr such 

» I 

other and further relief as the Court may deem m(t?et and 
proper in the })remises. | 

JEROME R. GEORGEi 

Petitil^ner, 

By HOWE P. COCHRAN, | 

Attorney. 
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54 City of Washington, 

District of Columbia^ ss: 

Howe P. Cochran, being- duly sworn, deposes and says 
that he is attorney for ])etitioner, that he knows the con¬ 
tents of tile foregoing petition, that to the best of his 
knowledge and lielief the statements therein are true and 
that the assignment of errors are well taken and intended 
to bo argued. 

HOWE P. COCHRAN. 


Subscribed and sworn to before me this 5th day of Jan- 
uarv 1934. 

« 7 

CHARLES LEO DE ORSEY, 

Notary Public. 

[Seal of Chai-les Leo I)e Orsey, Notary Public, District 
of Columbia.] 

55 [Stahip:] Ibiited States Board of Tax Appeals. 

Lodged Jan. 31, 1934. 

[Stamp:] Tnited States Board of Tax Appeals. Filed 

Mar. 14, 1934 


United States Board of Tax Appeals. 
Docket No. 45240. 


Jerome R. George, Petitioner, 

vs. 

I 

Commissioner of Internal Revenue, Respondent. 

Sfoteuirut of Evidence. 

At the hearing of the above-entitled cause on Mav 18, 
1932, before the Honorable Eugene Black, Member of the 
United States Board of Tax A])peals, the following evi¬ 
dence was offered and received. 

Petitioner is a mechanical engineer and resides in 
Marion, Massachusetts. During the taxable year and for 
a numbei- of yeai-s ]n-evious thereto he was employed by 
the Morgan Construction Company, of Worcester, Massa¬ 
chusetts. This company was engaged in the construction 
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of complete rolling- mill units throughout the world. It was 
the leader in that field of construction. i 

Petitioner held only one share of stock in th^ company, 
which was for qualification purposes, but he w4s a valued 
employee as chief engineer and served as vice-president 
and director for several years. He received for Ijiis services 
a salary of $25,000 yearly and in addition thereto commis¬ 
sions and bonuses measured by the profits of the coni- 
l)any, wliicli additional compensation average^ between 
$100,000 and $200,000 per year for a gpod many 
56 vears 


These bonuses and commissions were voted to him 
by the stockliolders of the company in the early part of the 
year in which they were to be earned, to be paid from the 
profits of the current year. The meeting authot’izing the 
j^ayment; for 1923 was held February 27, 1923,1 and that 
for 1924 on February 19, 1924. I 

Tlie minutes of the 1923 meeting were as follows: 


Vot(*(l: To ])ay as additional com])ensation to Jerome R. 
George for the year 1923 an amount equal to 12V^|% of the 
net ])rofits of the company for the year 1923, aftelr provid¬ 
ing for accrued dividends on preferred stock for | the year 
1923, and before ])]'oviding for Federal Income Tfaxes for 
tlut rear 1923. 


Voted: To pay as additional compensation to Jerome R. 
George, F. H. Farroll, Paul B. Morgan, J. W. Slieperdson, 
(\ C. Smith, W. A. Winn, and R. L. Mason, an amount equal 
to 50% of the net profits of the company for the y^ar 1923, 
after deducting Mr. George’s additional compensation as 
covered by next jirevious vote, dividends accrued during the 
year on outstanding preferred stock, the sum ofj $20,000 
Federal Income Taxes for tlie year 1923 and thatjthe pro¬ 
portion to be paid to each be determined by the I^oard of 
Directors. i 


The resolution for 1924 was to the same effect jand ex¬ 
pressed in the same language. j 

The Morgan Construction Company kept its books of 
account and made its return on the accrual system alnd took 
deductions for tlie compensation including bonuses and 
commissions agreed to be paid petitioner for the Vear in 
wliich the services were rendered and in which yeai| it was 
accrued. This was approved by the respondent. Giving to 
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the size and extent of the company’s operations, it was 
sometimes imjmssible to close its accounts on the last day 
of the year aild com])ute the additional compensation to 
which the petitioner was entitled, but it was done as soon 
as possible in the following* year and the books were closed 
as of the 31st of December preceding. For the year 1923 
the books were closed eai*Iy in 1924, showing a credit to 
petitioner of $151,038.98 on account of commissions 
57 and bonus earned during 1923. For the year 1924 
the books were closed early in 1925, showing a credit 
to petitioner of $130,(>47.94 on acount of commissions and 
bonus earned during 1924. 

From 1913 to 1923, both inclusive, the petitioner reported 
his entire earnings from tlie com])any in the year in which 

the services were rendered. In some of tlio earlier vears 

% 

he collected ai)proximately all of it in the year earned. 
In later years, when tlie ])usiness of the company and his 
compensation increased, ])art of the commissions and bonus 
was not collected until the year following that in which 
earned, and in such instances interest-bearing notes were 
given, dated D(‘cember 31st, of the vear in which earned. 

In 1.924 itioner found out that othei* employees of tlie 
Morgan (’oustruction (’onpiany had been i*e])orting their 
bonuses and commissions on the actual receipts basis and 
therefore in the vear in which tliev were actually received 
rather than in tlie vear in which the ^lorgan Construction 
Company accrued them on its books. Petitioner, without 
getting permission from the Commissioner, changed his 
method of i*ei)orting income for 1924 from the accrual sys¬ 
tem to the actual receipts nu'thod. Ilis 1924 return re- 
})orted no bonus and commissions from the Morgan Con¬ 
struction C’ompany ])ecause bonuses and commissions for 
1923 (paid in 1924) wei*e rendered for taxation in 1923 on 
the accrual ‘svstem and bv his change of method, bonus and 
commissions accrued for 1924 (paid in 1925) were ren¬ 
dered for taxation in 11)25. The Commissioner acce])ted the 
1925 return as filed. Every cent of his bonuses and commis¬ 
sions was re])orted for taxation on one basis or another 
and the tax ])aid thereon. 

Petitioner's son ke])t his accounts for him in a cash book 
and ledger in which were recorded the facts connected with 
his various business transactions. Some items were 
recorded on the cash receipts and disbursements 
basis and certain items were accrued, including the 
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1 

I 

bonus and commissions due from the company. I The ledger 
showed, for 1923: ‘‘Morgan Construction Coknpany, de¬ 
mand note dated December 31, 1923, for $1^1,038.98 at 
0 %; up to July 1, 1924, $75,038.98 paid on principal, $76,000 
still due.’’ For 1924 the ledger showed: “Morgan Con¬ 
struction Company bonus and commission 1924, schedule of 
payments in 1925. Due December 31, 1924, $130,647.94, 
interest for 73 days at 5% up to March 14, $1,306.48, prin¬ 
cipal paid on March 14th, $15,000.” | 

There was no written contract between petitioijier and the 
company, but it was originally agreed that the i additional 
compensation was to be paid during the year whbn accrued 
and at the same time dividends were paid stockholders. 
As the business of the company increased and fit had use 
for its cash, it became the custom of petitioner to allow his 
additional compensation to remain with the company until 
the following year and draw it as he needed it, but it was 
understood that the entire sum was due December 31 of 
each year and he had the right to draw down hi^ earnings 
at that time or before. When payments were deferred, in¬ 
terest was collected from December 31 of the }^ear when 
payments were due, that is, December 31st, of tlie year in 
which earned. i 

Petitioner’s 1923 tax return showed the 19231 commis¬ 
sions and bonus of $151,038.98. j 

Upon audit of this return it was approved, except that 
it was held by the respondent that there had beenj an over- 
assessment of $88.77, which was refunded with! interest 
of $13.60. After conferences with petitioner’s representa¬ 
tives relative to taxes for 1924, 1925, and 1926, jrespond- 
ent, on February 18, 1929, ruled that the petitioner’s bonus 
and commissions earned in 1923 should be considered 
59 as income for 1923, and that likewise the bpnus and 
commissions earned in 1924 should be considered 
as income for 1924 and not 1925 as reported. On this basis 
a deficiency for 1924 of $41,918.62 was determined.! By his 
deficiency notice of May 23, 1929, the respondent Reversed 
this finding and determined a deficiency of $50,68^.78 for 
1924 instead of $41,918.62 previously determined. This was 
accomplished by holding that the petitioner was! on the 
cash receipts and disbursements basis and including peti¬ 
tioner’s bonus and commissions earned in 1923, i)ut col- 

7—6200a I 

I 

i 

1 

I 


1 
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I 

lecled in 1924, in income for 1924, and including bonus and 
commissions earned in 1924 in income for 1925, the vear in 

f •C 

which collected. 

• The above and foregoing statement of evidence contains 
all the evidence introduced before the Board material to 
a consideration of the assignments of error as set forth in 
the petitioner’s petition for a review of the decision en¬ 
tered herein by the United States Board of Tax Appeals. 

It is hereby requested that said statement as made be 
approved by the Board of Tax Appeals, and that when so 
approved be filed in the Clerk’s office and become a ])art of 
the record for the purpose of the petition for review in 
said cause filed bv Jerome R. George. 

' ‘ HOWE P.‘ COCHRAN, 

Attorney for Petitioner, 

920 Potomac Electric Power 
Co. BniUlhif], 

' Washinyton, D. C. 

Dated this 31st dav of Januarv, 1934. 

GO Tlie aforesaid statement of evidence in the i)etition 
for review of Jerome R. George, ])etitioner vs. Com¬ 
missioner of Internal Revenue, respondent, is hereby ap- 
I)roved and signed and ordered to be made of record in the 
above-entitled cause this 14 day of March, 1934. liespond- 
ent’s objection to said statement of evidence is overruled to 
which ruling his objection is noted. 

(Sgd.) ' EUGENE BLACK, 

Member United States Board of Tax Appeals. 

61 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 27, 1934. 

L^hited States Board of Tax Appeals. 

Docket No. 45240. 

‘ Jerome R. George, Petitioner, 

vs. 

(Commissioner of Internal Revenue, Res])ondent. 

Prcccipe for Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will iJease prepare and transmit to the Clerk of the 
United States Court of Appeals for the District of Co¬ 
lumbia, certified copies of the following documents: 
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I 

1. The docket entries of all preceedings before fhe United 
States Board of Tax Appeals in the above entitjied case. 


2. Pleadings before the Board, as follows: | 

(a) Amended petition filed January, 1932. 

(b) Amended answer. | 

(c) Petitioner’s Motion to Strike filed Marc^ 15, 1932 

and order granting same. | 

(d) Amended answ’er filed April 25, 1932. 


(e) Respondent’s motion for leave to file aniiended an¬ 
swer, and denial thereof. | 


3. Board’s opinion promulgated February 20| 1933. 

4. Petitioner’s Praver for Correction of tbe Board’s 

V I 

opinion. j 

5. Board’s opinion in overruling petitioner’s grayer for 

correction of the Board’s opinion. | 

6. Decision of the Board. | 

7. Stipulation for Review by the United Statejs Court of 

Ai)peals of the District of Columbia. | 

62 8. Petition for Review. | 

9. Statement of the evidence agreed upo^. 

10. Oi'ders enlarging time to prepare and transmit rec- 
oi*d not included in record. I 


11. This Praecipe. ! 

The foregoing to be prepared, certified, and tl’ansmitted 
as required by law and the rules of the United $tates Cir¬ 
cuit Court of Appeals for the District of Coluiribia. 

HOWE P. COCHRAN, | 

Attorney for Petitid^ery 
920 Potomac Electric Power 
Co. Bldg.j I 

Washingtdny D. C. 


Service of a copy of the foregoing is herebj" acknowl¬ 
edged this 27 day of March, 1934. | 

ROBERT H. JACKSbN, 
G.E.A., ' 

General Counsel Bureau of Internal Revenue, 

Attorney for Respondent. 
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63 United States Board of Tax Appeals, Washington. 

Docket No. 45240. 

Jerome R. George, Petitioner, 

V. 

Commissioner of Inte:rnal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 62, inclu¬ 
sive, contain and are a true copy of the transcri])t of record, 
papers, and })roceedings on file and of record in my office 
as called for by the Pncci})o in the appeal as above num¬ 
bered and entitled. 

In testimonv whereof, T hereunto set mv hand and affix 
the seal of the United States Board of Tax Apyieals, at 
Washington, in tlie District of Columbia, this 10th day of 
April, 1934. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerks United States Board of Tax Appeals. 

64 In the Court of Appeals for the District of Columbia. 

B. T. A. Docket No. 45240. 

Jerome R. George, Petitioner, 

V. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Order Enlarpinr/ Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record on petition for 
review of the above entitled proceeding in the Court of 


! 

i 


.1. E. GEORGE VS. G. T. HELVERING, COMM^R, lixC. 53 

i 

Appeals for the District of Columbia, be and | hereby is 
extended to April 13, 1934. | 

(Signed.) EUGENE BLADK, 

Member. 

P^'chruary 14, 1934. | 

I 

[Seal U. S. Board of Tax Appeals.] | 

Now, April 10, 1934, the foregoing order enlarging time 
certified from the record as a true copy. j 

B. D. GAMB|LE, 

Clerk, U. S. Board of Tax Appeals, 

65 In the Court of Appeals for the District of jColumbia. 

B. T. A. Docket No. 45240. | 

Jerome R. George, Petitioner, | 

I 

I 

Guy T. Helvering, Commissioner of Internal Rjevenue, 

Respondent. i 

I 

Order Enlarging Time. | 

On motion of counsel for the petitioner, it is | 

Ordered that the time for preparation and trajnsmission 
and delivery of the record on petition for review of the 
above entitled proceeding in the Court of Appeals for the 
District of Columbia, be and hereby is extendejd to and 
including May 14, 1934. I 

Entered Mar. 30, 1934. i 

(Signed.) EUGENE BLACK, 

Hemher. 

[Seal U. S. Board of Tax Appeals.] | 

1 

Now, April 10, 1934, the foregoing order enlar^ng time 
certified from the record as a true copv. I 

B. D. GAMBljE, 

Clerk, U. S. Board of Tax Appeals. 

\ 

Endorsed on cover: Board of Tax Appeals. Ko. 6200. 
Jerome R. George, Petitioner, vs. Guy T. Helveribg, Com¬ 
missioner of Internal Revenue. Court of Appealsj District 
of Columbia. Polled Apr. 11, 1934. Henry W.| Hodges, 
Clerk. I 

I 

! 
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IN THE 


Court of ^pipeals of tlje Bis^trict of Coljumbia 


JEROME R. GEORGE, Appellant, 


vs. 


GUY T. HELVERING, COMMISSIONER 
OF INTERNAL REVENUE, Appellee. 


BRIEF FOR APPELLANT 


N(i. 6200 


Statement of the Case 

i 

I 

The appellant seeks in this Court review of i deci¬ 
sion of the United States Board of Tax Appeals 
entered October 14, 1933, determining a deficiency in 
his income tax for the calendar year 1924 In the 
amount of $41,918.62. (R. 42). | 

The appellant was Petitioner before the Bo^rd, is 
Appellant here, and will hereafter be referred! to as 
the Taxpayer. The Commissioner of Internal Revenue 
was Respondent at the Board, is Appellee her^, and 
will hereafter be referred to as the Commissioner. 

Under date of May 23, 1929, the Commissioner ad¬ 
dressed a 60-day letter to the taxpayer disclosing a 
deficiency of $50,686.78 for the calendar year; 1924. 
(R. 6-12). The taxpayer instituted proceedings before 
the Board of Tax Appeals to contest the correctness 
of the determination of deficiency. (R. 4-12). ! 

The sole issue pleaded and tried before the Board 
of Tax Appeals was whether or not the Commissioner 
erred in increasing the 1924 income of the taxpayer 
bv a certain item of $151,038.98 being bonus and! com- 
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missions earned by him in 1923, reported by him in 
his 1923 return, taxed to him in 1923; and approved 
by the Commissioner for 1923; but proposed to be 
taxed again by the Commissioner in 1924. 

This point, properly pleaded and tried, the sole is¬ 
sue involved,* was decided in favor of the taxpayer. 
As a consequence the. 1924 income shown by the 60- 
dav deficiencv letter under review should have been 
reduced by $151,038.98 and a revised deficiency based 
on the income shown bv the deficiencv letter minus the 
allowed adjustment of $151,038.98, should have been 
asserted bv the Board. 

But the Board, upon its own motion, and without 
any pleading of any sort to support its action, set out 
upon an auditing adventure of its own design, and 
dug up another and different item, involving entirely 
different facts, a different year and different figures, 
and arbitrarily added to the taxpayer’s income for 
1924 a maverick item of $130,647.94. 

Neither party to the case asked that this be done, 
and the Board’s action was contrarv to the Commis- 
sioner’s final determination in regard to this item. 
This item of $130,647.94 had already been taxed to 
the taxpayer by the Commissioner as income for 1925, 
a different vear from the one before the Board. 

Jurisdiction 

The findings and opinion of the Board of Tax Ap¬ 
peals were promulgated February 20, 1933. (R. 17). 
The taxpayer filed a Motion to correct the Board’s 
opinion. (R, 25-34). The Board’s memorandum and 
Order denying this Motion was promulgated on Oc¬ 
tober 3, 1933. (R. 34). 

The case is brought to this Court by a petition for 

*Another issue concerning losses was raised in the pleadings but 
waived by the taxpayer and is not involved here. 
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_ j 

review filed January 13, 1934 (R. 43-46), pursuant 
to Sections 1001, 1002 and 1003 of the Revenue Act 
of 1926 (44 Stat. 109-110), as amended by Sectipn 603 
of the Revenue Act of 1928 (45 Stat. 873), and |a stip¬ 
ulation as to venue. (R. 43). j 

I 

Questions Presented I 

1 

The only questions presented in this Court ajre: 

1. Whether or not the taxpayer can be requited to 

report in 1924, and pay taxes a second time, on i^icome 
received in 1925, which was reported and taxed;, with 
the Commissioner’s approval, in 1925, and whi(bh the 
Commissioner determined should have been reported 
and taxed in 1925, | 

2. Whether the Board can, of its own volitibn, go 

outside the pleadings and decide an issue not t^rein 
raised. | 

FACTS I 

The taxpayer is a mechanical engineer and was em¬ 
ployed by a corporation engaged in the construction 
of complete rolling mill units throughout the world. 
He received for his services a salary of $25,000.00 
yearly and in addition thereto commissions and bon¬ 
uses measured by the profits of the company. (R. 18). 

The taxpayer kept his books of account on the ac¬ 
crual basis (R. 24); and from 1913 to 1923 he! filed 
his income tax return on the accrual basis. In| 1923 
he earned $151,038.98 in bonuses and commission^ and 
accrued them on his books as income and he rendered 
this amount as part of his taxable income for 11923. 
(R. 36). This $151,038.98 was received by taxi|)ayer 
in 1924. (R. 21). The Commissioner of Internal 

Revenue audited taxpayer’s return for 1923, and ac¬ 
cepted the return and allowed as correct the reporting 
of the $151,038.98 item in 1923. (R. 21). I 
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In 1924 taxpayer learned that other employees of 
the company had been reporting their bonuses and 
commissions in the year in which they were actually 
received. Taxpayer, without getting the permission 
of the Commissioner, changed his method of report¬ 
ing income for 1924 from the accrual system to the 
cash receipts and disbursements method. (R. 20). 

The taxpayer’s 1924 return reported no bonus and 
commissions from the company because bonuses and 
commissions for 1923, (paid in 1924) were rendered 
for taxation in 1923 on the accrual system; and by his 
change of method, bonus and commissions accrued 
for 1924 (paid in 1925) were rendered for taxation 
in 1925. (R. 20). 

The bonuses and commissions earned in 1924 and 
collected in 1925 amounted to $130,647.94. This 
amount was rendered for taxation by taxpayer in 
1925. The Commissioner accepted as correct the 1925 
return, including and taxing this item, and proposed 
no deficiency as to it. (R. 10-37). 

By his deficiency notice of May 23, 1929, the Com¬ 
missioner determined a deficiency of $50,686.78 for 
1924. This was accomplished by including in 1924, the 
$151,038.98 bonuses and commissions earned in 1923, 
reported in 1923 but collected in cash in 1924. (R. 

10 - 22 ). 

The taxpayer protested to the Board of Tax Ap¬ 
peals against the determination of this deficiency on 
the grounds that the Commissioner failed to allow a 
1923 net loss in 1924 and that the Commissioner had 
erroneously added to income for 1924 the 1923 sum 
of $151,038.98. Facts relating to these two items, and 
these two items alone, were set out in the petition. 
(R. 4-6). The Commissioner in his answer admitted 
that the taxpayer was an individual residing in Wor- 
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cester, Massachusetts; admitted that the del^ciency 
letter, made a part of the petition, was mailedj to the 
taxpayer on May 23, 1929; admitted that th0 taxes 
in controversy were for the calendar year 1924 and 
amounted to $50,686.78. He denied the allegations of 
error and the facts alleged. He prayed ‘‘tljat the 
Board redetermine the amount of the deficiency in¬ 
volved in this proceeding to be equal to the amount 
determined by the Commissioner plus any additional 
amount which may arise from the correction lof any 
error or errors that may have been committed | by the 
Commissioner. Claim is herebv asserted for the in- 
creased deficiency, if any, resulting from such r^deter- 
mination.’’ (R. 12). | 

The taxpayer filed a Motion to Strike the appellee’s 
prayer as being too general and contrary io the 
Board’s rules. (R. 13). This Motion was granted. (R. 
14). Thereafter the Commissioner filed an aifiended 
answer identical in every respect with the ans^^w set 
out above with the exception of the prayer (|R. 15) 
and that merely stated:— | 

i 

‘‘Wherefore, it is prayed that petitioner’s ap¬ 
peal be denied.” | 


The Board heard this case on May 18, 1932. |r. 2). 

Thereafter and on February 20, 1933, the jBoard 
promulgated its opinion upholding the contention of 
the taxpayer that the bonus and commissions earned 
in 1923 were properly reported by the taxpayerj in his 
1923 return and were taxable in that year, an^ that 
the action of the Commissioner in transferring! those 
items from 1923 to 1924 and basing the deficiency 
thereon was error. (R. 22). ! 

But the Board further held that the deficiency 
should be computed by including in taxpayer’s income 
for 1924 the sum of $130,647.94, bonuses and commis- 


i 
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sions earned and accrued in that year, but reported 
in 1925. (R. 25). 

On March 15, 1933, the taxpayer asked the Board 
to correct ’ its opinion by eliminating the $130,647.94 
on the ground that it would subject him to double 
taxation, since the Board taxed the item in 1924 and 
the Commissioner taxed it in 1925, and upon the fur¬ 
ther ground that this item was not covered by the 
pleadings. (R. 25-34). 

The Motion to reconsider was argued orally on 
April 26, 1933. (R. 3). 

After oral argument on this Motion, and while the 
matter was taken under advisement by the Board, the 
Commissioner, on May 9,1933, filed a Motion to amend 
its answer and tendered an amendment. (R. 16). This 
.Motion was filed after the hearing. (Hearing April 26, 
1933, R. 3. Motion May 9, 1933, R. 3). 

The amendment sought to be injected into the case 
at this late date covered the $130,647.94 item above 
explained. (R. 17). This ^lotion to amend the answer 
was denied. (R. 16). 

The Board denied the taxpayer’s prayer to correct 
its opinion; and its memorandum accompanying the 
Order of Denial is found at pages 34-42 of the record. 


Assignment of Errors 

The assignment of errors briefly stated are: 

1. The Board erred in ordering the taxpayer to pay 
a tax again in 1924, on an item of $130,647.94 already 
reported and taxed in 1925. 

2. The Board erred in ordering that the deficiency 
be recomputed by taxing in 1924 an item of bonus and 
commissions alreadv taxed in 1925, for bv doing so 
the Board \yent beyond the pleadings and decided an 
issue not therein raised. 
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I 

I 

ARGUMENT ! 

I 

The taxpayer bases his argument before this honor¬ 
able Court on the proposition that the Board CQmmit- 
ted two errors in the premises, either of wl^ich is 
fatal: i 

1. The Board by its determination has taken an item 

of $130,647.94, reported and taxed in 1925, with the 
Commissioner’s approval, and has taxed it ag^in in 
1924, with the result that the taxpayer has been! taxed 
twice on this item, which is clearly wrong, both p law 

and in good conscience. | 

2. The Board has gone outside the pleadings and 

contrary to the express determination of the Commis¬ 
sioner, and upon its own motion, worked the injustice 
of double taxation referred to in paragraph one, just 
above. i 

j 

j 

I. It is Illegal, Improper and Unconscionalile to 
Tax the Same Income Twice 

1 

I 

! 

The taxpayer believes that on this point the lajw has 
already been settled in his favor. ‘‘Double taxaljion is 
to be abhorred, and it will be avoided whenever the 
taxing authorities are vested with jurisdiction t<|) pre¬ 
vent it. ’ ’ Thus spoke this Honorable Court in Na^^ional 
Bank of South Carolina vs. Lucas, 36 Fed. (2d) 11013, 
reversing the Board of Tax Appeals. ! 

The taxpayer here, like the taxpayer in the c^se of 
National Bank of South Carolina v. Lucas, 361 Fed. 
(2d) 1013, decided by this Honorable Court on Decem¬ 
ber 2, 1929, seeks the aid of this Court to reliev^ him 
of the unjust burden of double taxation. I 

The taxpayer filed his return for the calendar! year 
1923 and reported therein an item of $151,038.98 repre¬ 
senting bonuses and commissions earned in 1923.! The 

I 
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Commissioner audited this return and approved the 
reporting’ of this item in 1923. 

In 1924, the taxpayer, having learned that other 
employees; of the company similarly situated as he 
was, were reporting their bonuses and commissions 
in the vear in which received instead of in the vear in 
which earned, sought to do likewise. The taxpay¬ 
er’s 1924 return reported no bonus and commissions 
from the company as the bonus and commissions of 
$151,038.98 received in 1924 were eanied in 1923 
and reported in 1923. The bonus and commissions of 
$130,647.94 earned in 1924 and received in 1925 were 
reported and taxed in 1925. The Commissioner ap¬ 
proved both the 1923 and the 1925 returns and the 
method of reporting the 1923 bonuses and commissions 
in 1923 ivlien earned and the 1924 bonuses and com¬ 
missions of $130,647.94 in 1925 when paid. Every 
cent of bonuses and commissions earned bv the tax- 
payer was taxed by the Commissioner. 

Later, the Commissioner issued a deficiency letter 
(R. 6) stating that bonuses and commissions totalling 
$151,038.98, earned in 1923, received in 1924, should 
have been I reported in 1924 instead of 1923. This 
notwithstanding the fact that they had already been 
taxed in 1923. 

The taxpayer appealed to the Board against the 
inclusion of this $151,038.98 item in 1924, on the 
ground that this item properly belonged in 1923 and 
was alreadv taxed in 1923. 

The Board of Tax Appeals sustained the contention 
of the taxpayer and held that the $151,038.98 item 
was properly reported by the taxpayer on the accrual 
basis, and was taxable in 1923. 

That settled all the matters raised in the pleadings. 

But the Board then went further, and held that 
another and a different item, the $130,647.94 already 
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reported in 1925, taxed in 1925 and approved by the 
Commissioner in 1925, should be added to 1924 iipicome, 
and taxed again in that year. I 

The taxpayer moved the Board to correct its opinion 
giving as one of the reasons that this action pn the 
part of the Board constituted double taxation!. 

I 

The Board refused to correct its decision. I 

1 

In reaching its decision permitting the taxing of 
$130,647.94 twice—once for earning it, and on^e for 
drawing it, the Board realized that it was over]j*uling, 
or at least violating, the rule laid down by this | Court 
in National Bank of South Carolhia vs. Lucas,\ioT it 
said: i 

^‘It is true that the Court of Appeals i)f the 
District of Columbia in National Bank of \South 
Carolina vs. Lucas, 36 Fed. (2d) 1013, heldito the 
contrary and reversed the Board but appajrently 
the Board has not considered that decision as 
sufficient reason to abandon the rule laid dc'wn in 
Chatham and Phenix National Bank [1 B. T. A. 
464] case and followed by the Board in jmany 
subsequent decisions.” (R. 41.) j 

The conflict between this Court and the Bo^rd is 
here clearly set out. We rely upon the rule already 
laid down in this Court. i 

Indeed, even if this Court had not already spoken, 
ordinary justice and common sense would dictate that 
the same item shall not be taxed in both of twp suc¬ 
cessive years. i 

Surely the Constitution of the United States did 
not intend, when granting Congress the right tp levy 
taxes on incomes, to allow the taxing, time and jagain 
of the same item of income, on various pretensbs. 

Let us view the reverse side of this counterfeit 

I 

coin of double taxation. | 

Suppose a taxpayer had incurred one single expense 
item of ten thousand dollars. Could he deduct it once 
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as for the year accrued, and then again as for the year 
paid? Most assuredly not. Yet it would be no more 
absurd or unfair or unconscionable to allow the same 
item of expense to be deducted twice than it would to 
tax the same income twice. 

Just as in this case the Commissioner has attempted 
to tax income twdce, cases have arisen where greedy 
taxpayers have claimed the same deduction twice, but 
the Commissioner seems to feel quite strongly on the 
question, and while quite willing to wring two taxes 
from one income he feels keenly the injustice of allow¬ 
ing two deductions for one expense. See I. T. 2614; 
C. B. June, 1932, page 48. Appendix A. 

We feel that the purpose of the various revenue acts 
is to assure the Government that all income shall be 
taxed, but not taxed twice, and that all proper deduc¬ 
tions may be allo\ved, but not allowed twice. 

We see nothing in the law’ or in ordinary common 
sense that w’ould permit the taxing of the same in¬ 
come tw'ice.; All of this taxpayer’s income has been 
reported in .one year or another and a tax thereon has 
been paid; ,and that ought to satisfy even the most 
hardened tax-gatherer. 

We ask this Honorable Court to continue the doc¬ 
trine alreadv laid dowm in the case of National Bank 
of South Carolina v. Commissioner, supray even 
though the Board ‘‘has not considered that decision 
as sufficient reason” to reverse itself. 

II. It Was| Illegal and Improper for the Board of 
Tax Appeals to Go Outside the Pleadings and 
Determine a Deficiency Not Raised by Either 
P€urty,,and Contrary to the Express Wishes of 
Both. 

The taxpayer contends that the Board had no plead¬ 
ings on w’hich to base its action in ordering the $130,- 
647.94, reported and accepted in 1925, added to 1924 
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income. This item represents bonus and commissions 
earned in 1924, received in 1925, reported in| 1925, 
taxed in 1925 and approved by the Commissioner in 
1925. I 

The deficiency letter appealed from did not disturb 
this item at all, but attempts to tax in 1924 another and 
an entirely different item, namely, bonus and copinis- 
sions, amounting to $151,038.98, earned in 192^ and 
received in 1924. Nowhere in the pleadings j have 
either the taxpayer or the Commissioner aske4 that 
the $130,647.94 item be included in any year buti 1925. 
They were both satisfied wdth leaving this itSm in 
1925. The change was made by the Board on itS own 
initiative. I 

It is well settled that to give the Board jurisdjiction 
of a matter the items and the facts wherein the | Com¬ 
missioner erred in computing income must be s^t out. 
The Board rules cover the matter: i 

j 

‘‘The petition shall be complete in itself jso as 
fully to inform the Board of the issues jto be 
presented.’’ (Ride No. 5). | 

1 

The taxpayer complied with Rule 5 and (except for 
a claim for a net loss, later waived) set out thp fol¬ 
lowing facts: j 

“The petitioner reported on his 1923 return an 
item of $176,038.98, representing salary t$25,- 
000.00] and commission [$151,038.98] earned in 
1923. The return for 1923 showing this iteni was 
approved by the Commissioner of Internal Reve¬ 
nue after a field audit and an office audit in IJV'ash- 
ington as being a proper return. The petitioner 
reported his income for all the years 1913 to! 1923 
on this same basis and in each case the returii was 
examined and approved by the Commissioner of 
Internal Revenue then in office. In 1929 the Com¬ 
missioner of Internal Revenue disapproved df the 
method of reporting income used from 1913 to 


I 
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1923 and included this item in income for 1924 
notwithstanding the fact that the amount in ques¬ 
tion had already been included in taxpayer’s 1923 
return with the Commissioner’s approval and the 
tax due thereon had been paid.” (R. 5.) 

Rule 14 of the Board refers to answers, and states: 
* 

‘‘After service upon him of a copy of the peti¬ 
tion, the commissioner shall have sixty days with¬ 
in which to file an answer or forty-five days 
within which to move in respect of the petition. 
The answer shall he so drawn as fnlly and com¬ 
pletely to advise the petitioner and the Board of 
the nature of the defense. 

''It shall contain a specific admission or denial 
of each material allegation of fact contained in 
the petition and a statement of any facts upon 
which the Commissioner relies for defense or for 
affirmative relief.* * *” 

Ill compliance with this rule the Commissioner filed 
an answer denying the errors assigned and the facts 
alleged, so that the nature of the defense of which the 
taxpayer and the Board was advised was that the 1923 
item, $151,038.98, should be added to 1924 income. 
Thus, the Board had nothing before it whatsoever 
regarding the entirely different 1925 item of $130,- 
647.94. 

The Board has been asked on numerous occasions 
to go beyond the pleadings, but it has, in every in¬ 
stance, save in the case of Moise v. Burnett, 270 Fed. 
613; 10 A. F. T. R. 582 (See page 14 of this brief) 
and the case at bar, refused to do so. 

The Circuit Court of Appeals for the Ninth Circuit 
in the case of Moise v. Burnett, supra, reversing the 
Board of Tax Appeals, stated: 

“The' relief demanded is guaged by the 
prayer.” Citing the case of United States vs. 
Sloans Shipyards Corporation, et al.” 
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The prayer of the taxpayer in the case at bar! 


asked 


that the Board disallow the deficiency found by the 
Commissioner and to reduce the 1924 income shown in 
the sixty-day letter by the 1923 item of $151,038^98 for 
the reason that it was properly reported and tajxed in 


1923, 


The Commissioner answered and merely pjrayed 
that taxpayer’s appeal be denied. ! 

The Board in its decision and on the pleadings held 
that: . ! 


it### bonus and commissions earned ib 1923 
were properly reported by petitioner on the ac¬ 
crual basis and are taxable in that year and thdt 
the action of respondent in transferring \ those 
items from 1923 to 1924 and basing a defi\}iency 
thereon is error.*^ (R. 22.) | 


The taxpayer says the case should have ended here 
with a denial of the deficiency because, as the l^oard 
said, the deficiency was based on transferring this 
item from 1923 to 1924, and to do so was error. | 

But the Board did not stop there. Of its owh voli¬ 
tion and with no pleading to support it, the ]poard 
ruled that the bonus and commissions reported in 
1925 were erroneously reported in that yeaij and 
should be reported in 1924. 1 

The Commissioner himself realized that the Board 
was overstepping its limits and that no pleadings of 
any sort supported the Board’s action in ruling that 

the $130,647.94 item should be taxed in 1924. i 

i 

Long after the hearings on this case, and after the 
Board had rendered its decision, and after the tax¬ 
payer had moved the Board to correct its opiniom and 

I 

after oral argument had been heard on this motion, 
the Commissioner came in and moved the Boa^d to 
grant him leave to file a belated answer proposing to 
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add affwnaiive allegations of facts to conform with 
the Board’s opinion. This motion was denied. 

The Commissioner well knew that he had not raised 
any question of the correctness of reporting the 
$130,647.94 item in 1925. The sole question, stated by 
the Commissioner in his brief to the Board, read as 
follows: 

‘‘Was the bonus and commission income to the 
petitioner in 1924, the year in which received, or 
did it represent income for 1923 the year in which 
earned.” (Not in the Record.) 

The proposed amended answer not allowed to be 
filed by the Board is found on pages 16 and 17 of the 
Record and reads: 

“The petitioner earned and accrued on his 
books for the year 1924, bonuses and commissions 
in the sum of $130,647.94. 

“Petitioner filed his income tax return for the 
year 1^24 on the cash receipts and disbursements 
basis. 

“The petitioner did not include as part of his 
taxablq income for 1924 the sum of $130,647.94, 
bonuses and commissions earned and accrued in 
1924 nor any part of said amount. 

“'Wlierefore it is prayed that the Board re¬ 
determine the petitioner’s income tax liability for 
the year 1924 in accordance with the affirmative 
allegations of fact hereinbefore set out.” 

The amendment was not granted, therefore there is 
no claim by the Commissioner or taxpayer with respect 
to the $130,647.94 item. 

In the case of Moise v. Burnett, supra, the Com¬ 
missioner, before hearing, really meant to ask for an 
increased deficiency and thought that he had asked for 
it, but he failed only in this: he did not use definite 
“words of claim.” In the Moise case, what the Com¬ 
missioner, before hearing, asked for was: 
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‘‘ ‘4. (a) * * * alleges that the Commissioner 
erred by not including in the petitioner’s Income 
for the year 1918, $5,709.70; for the yeaii 1919, 
$11,419.39, and for the year 1920, $475.6(), said 
amounts being the petitioner’s distributiye in¬ 
terest in $52,814.70, deducted for the taxable 
years 1918, 1919, and 1920, by Schlesinger and 
Bender as obsolescence of goodwill.’ | 

“ ‘5. (c) * * alleges that the obsolescepce of 

goodwill amounting to $52,814.70 deducted by 
Schlesinger and Bender as alleged in subdivision 
(c) of paragraph 5 of the petition is not an 'allow¬ 
able deduction of said copartnership.’ ” ! 

But even upon that showing the Circuit Coiirt of 

Appeals held: | 

( 

i 

I 

^‘The Commissioner did not properly ‘assert’ 
‘claims’ for additional deficiencies, in the aknend- 
ed answers filed bv him before the Board.l The 
rule that tax statutes should be liberally construed 
in favor of the taxpayer clearly requires a 
clahn should he actually and definitely made, and 
not left to conjecture^ inference, or interpretation. 
No words of claim, request or demand were used 
by the Commissioner. He must he hound hy his 
pleadings, and cannot be assumed to hai’e in¬ 
tended to present a claim that he did not cbcfually 
assert. This is especially true, as Membef* Van 
Fossan points out in his dissenting opinioi|, con¬ 
curred in by Member Lansdon, inasmuch as the 
prayer in each of the amended answers filbd by 
the Commissioner merely asks ‘that the appeal be 
denied.’ ‘The relief demanded is guaged by the 
prayer.’ United States v. Sloan Shipyard^ Cor¬ 
poration et al. (D. C.) 270 F. 613, 617, 61$, and 
California cases there cited.” (Italics ours.|) 

I 

How much better is the case at bar where the 
Commissioner not only made no claim for taxing this 
item in 1924, and not only was absolutely silent cln the 
point at the trial and in his pleadings, but indeed in 
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the deficier^cy letter, a part of the pleadings and evi¬ 
dence in this case, and a part of this record, expressly 
determined that the item in question belonged in 1925 
instead of in 1924 by expressly approving the 1925 
return as tiled, well knowing that it included this item? 

This Court has had occasion to consider a case in¬ 
volving the same principle of law, but upon very dif¬ 
ferent facts. Cement Gun Company vs. Coyyimis- 
sioner, 36 Fed. (2d) 107, 8 A. F. T. R. 9828. In that 
case the increased deficiency was claimed by the Com¬ 
missioner before a hearing in his amended answer and 
this Court, in view of the law, said: 

“In the event that the taxpayer appeals to the 
Board, subdivision (a) of section 274 vests the 
Board witli jurisdiction Mo redetermine the cor¬ 
rect amount of the deficiencv even if the amount 

» 

so redetermined is greater than the amount of the 
deficiency, notice of which has been mailed to the 
taxpayer, and to determine whether any penalty, 
additional amount, or addition to the tax should 
be assessed, if claim therefor is asserted by the 
commissioner at or before the hearing or a re¬ 
ly earing d 26 use A par. 1048 c.” (Italics ours.) 

And held: 

“In this case the Commissioner, in his amended 
answer to the Board, set forth the error in his 
determination of tlie deficiencv for the vear 1920, 
and requested tliat the deficiencies be increased 
by tlie amount of the partial allowance he had 
made for that vear. This correction was made bv 

• ft/ 

the Board. The Board in its redetermination of 
the deficiency was acting clearly within its juris¬ 
diction and authoritv.” 

ft' 

Would it have so held if the Commissioner had not 
complied ivith the law and had remained silent on this 
point? We think not. The law required the Commis¬ 
sioner to assert claim therefor “at or before the hear- 
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ing or a rehearing.” In that case he asserted his 
claim and on time too, in the case at bar he 4id not 
do so. i 

In the case of Hill v. Mendenhall, 21 Wall. 4p3, the 
Court said: I 

I 

I 

^^The office of pleading is to inform th4 court 
and the parties of the facts in issue; thd court 
that it may declare the law, and the parties that 
they may know what to meet by their proo^.” 

j 

McKenney v. Carsoyi, 35 Utah 180; 99, Pac. 6^0, 664. 

j 

‘‘In every pleading the opposite party jis en¬ 
titled to notice of what the proof will be directed 
to, and this notice must appear from the jplead- 
ings.” j 


Pugmire v. Oregon S. L. R. Co., 92 Pac. 962; 13 
L. R. A. (X. S.) 565, quoting from Pomeroy oij Code 
Remedies: 

“The very object and design of all pleading by 
the plaintiff, and of all pleading of new matter by 
the defendant, is that the adverse party njay be 
informed of the real cause of action or defense 
relied upon by the pleader, and may thus h^ve an 
opportunity of meeting and defeating it ii pos¬ 
sible at the trial. Unless the petition or comiplaint 
on the one hand, and the answer on the Other, 
fully and fairly accomplishes this purpose, the 
pleading would he a useless ceremony, productive 
only of delay, and the parties might better b^ per¬ 
mitted to state their demands orally befoij-e the 
court at the time of the trial. The requirement 
therefore that the cause of action or the affirma¬ 
tive defense must be stated as it actually ik, and 
that the proofs must establish it as stated, jis in¬ 
volved in the very theory of pleading.” | 

j 

Since the x^leadings did not cover the 1925 it^m of 
$130,647.94 the taxpayer had no opportunity to| meet 
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it at the trial. Had the issue been raised in the plead¬ 
ings, the taxpayer could have protected himself as to 
the rear 1927. as that year was covered bv the very 
same deficienc}^ letter here appealed from, and the 
Board would have had jurisdiction of that year since a 
deficiency was proposed for that year. The years 
1925 and 1926 showed no deficiencies and the Board 
would have had no jurisdiction as to them. For 1927, 
throwing the items back one year, the taxpayer would 
have been entitled to a large refund. 

The 60-dav deficiency letter is the final determina- 

• » 

tion of the Commissioner. The taxpayer knows of no 
law which permits the Board to alter this determina¬ 
tion oyi its own motion. The final determination in¬ 
cluded the $130,647.94 item as income in 1925, the 

vear in which received, and the vears 1926 and 1927 

• 7 V 

likewise included bonuses in the years in which re¬ 
ceived. Both the taxpayer and the Commissioner 
were satisfied with such a determination and no ques¬ 
tion was raised as to it. 

The Board itself has many times considered the 
proposition of departing from the pleadings. In each 
and every (‘ase where the pleadings did not cover the 
matter involved, the Board has held that it could not 
go beyond the scope of the pleadings. 

In the case of Buffalo Wills-Sainte Claire Corpora¬ 
tion, 2 B. T. A. 364, the Board said: 

‘^The Board cannot by surmise supply deficien¬ 
cies in pleadings, for the pleading must form the 
basis of its findings of fact. Where fa-cts material 
and essential to a derision are omitted from the 
pleadinps, the Board is powerless to remedy the 
defects^^^ (At Page 365.) 

Other Board cases in point are: 

Walter & Co., 10 B. T. A. 620: 
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i 

i 

I 

i 


‘‘We may not assume jurisdiction of issi^es not 
properly raised in the pleadings.” (At Page 630.) 

1 

F. P. Dastague, 19 B. T. A. 1324: | 

I 

“Such a protest is futile, the Board having re¬ 
peatedly held that it will not decide issues not 
raised in the pleadings.” (At Page 1327.) | 

i 

H. D, d J. K» Croswellj Inc., 6 B. T. A. 1315: | 

I 

“The primary purpose of pleadings is the 
joinder of issues between the parties. Issues at¬ 
tempted to he raised hy brief, or orally at the 
hearing, will he disregarded.^^ (At Page 1320). 
(Italics ours.) j 

Dixie Manufacturing Co., 1 B. T. A. 641: I 

! 

“The taxpayer not having set forth the I three 
last named errors either in the enumeratibn of 
errors from which it took the appeal, or i^ the 
facts set forth in its petition, and not having 
amended its petition or offered to do so,l such 
alleged errors will not be considered in connection 
with this decision.” (At Page 646.) j 

I 

I 

Kington, et al., 8 B. T. A. 981: | 

“The pleadings are silent on this pointj and 
therefore, it is not in issue here.” (At Page |984.) 

Welch, Holme d Clark Co., 14 B. T. A. 148: I 

I 

i 

“In answer to this contention it is only Neces¬ 
sary to say that the issue as defined by the pilead- 
ings, to which we must confine ourselves, ik the 
existence or nonexistence of good will and the 
failure to prove as alleged must be fatal. ”| (At 
Page 154.) i 
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James B. Loivell, 9 B. T. A. 62: 

‘‘Some evidence was introduced as to $5,000 
which the petitioner advanced on behalf of the 
Sugar Corporation, hut not at the request of said 
corporation, to pay certain rentals. This amount 
was included in the amount disallowed by the re> 
spondent in determining the deficiency, but the 
petition puts in issue only the claimed loss of 
$8,750 on account of the debenture notes, and no 
amendment was later made which would permit 
us to consider this issue. Appeal of Dixie Manu- 
farturinp Co., 1 B. T. A- 641.” (At Page 65.) 

Ben Greenbaum, 20 B. T. A. 469: 

“The losses sustained upon pa^nnent of the 
notes i endorsed bv petitioner amounted to $17,- 
851.23 for 1922, *and $66,822.07 for 1923. The 
amounts claimed by taxpayer in his petition as 
deductions on account of such losses were $50,000 
in 1922 and $30,000 in 1923. As the pleadings 
were not amended to conform with the proof, such 
lossesi should be allowed in the amounts of $17,- 
851.23 for 1922, and $30,000 for 1923.” (At Page 
478.) 


ir. A. Both, 4 B. T. A. 834 

“This question is not placed before us by the 
pleadings and it therefore becomes unnecessary 
to consider it.” (At Page 836.) 

Jean Conrad, 27 B. T. A. 741: 

“This issue was not raised by the petitioner on 
the pleadings or at tlie hearing and appears first 
in her brief. It is too late to raise it now.” 

In the case of Sfeelc-Wedelcs Company vs. Commis¬ 
sioner, C. C. A. 7, 63 Fed. (2d) 541, affirming, 11 
B. T. A. 279, tlie issue raised concerned invested capi¬ 
tal. One of the items affecting invested capital was 
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I 

i 

I 

j 

i 


that of depreciation. It was not raised in the plead¬ 
ings. An attempt w’as made to put the item ih issue 
by motion to amend which 'was denied. The taxpayer 
was denied relief on this item because it was hot in 

I 

the pleadings. I 

We cannot distinguish our case from the cise of 
Western Wheeled Scraper Company, 14 B. T. 4'- 496. 
In that case the Board had under consideration the 
question of the taxpayer’s income for a certain! year. 
In computing that income it was necessary to| have 
an opening and a closing inventory, A question was 
raised as to the closing inventory. No question was 
raised in the pleadings os to the opening inventory. 
No amendments were made in the pleadings. Though 
the Board had for consideration the question 6f the 
taxpayer’s income it held that the question c^f the 
opening inventory was not put in issue, and said: 

(At Page 505.) | 

‘^We think, in view of the pleading, no question 
concerning the opening inventory is in issue [ * 
^‘No motion was made to amend the ans'v^er to 
place the question in issue. | 

^^It is, of course, true that the effect of inven¬ 
tory on taxable income depends upon two facts^ 
i, e,, opening and closing inventory. It do^s not 
follow however that one of such factors alon^ may 
not be placed at issue. In the pleading petitioner 
questions but one — the closing inventory, ^o far 
as his answer indicates, respondent was content 

to confine the contest to the same single factors 

# • • 

• I 

‘‘It is elementary that the function of pleading 

is to confine the issues, and that the only w^y to 
enlarge upon the issues is to amend the plead¬ 
ings.” (Italics ours.) i 


So too m the case at bar, the Commissioner, Ijy his 
answer, indicated that he was content to confinp the 
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contest to a single factor, viz., was the $151,038.98 
properly reported in 1923 and erroneously added to 
income in 1924? 

The case at bar is the sole exception to the clear rule 
so diligently adhered to by the Board of Tax Appeals 
and supported by all the courts. We submit it should 
be reversed. 


CONCLUSION 

It is respectfully prayed that this Court reverse the 
Board in so far as the Board ruled that there should 
be added to the income of the taxpayer for 1924 an 
item of $130,647.94 upon the two grounds as set out 
above, first; that to tax the item in 1924 results in 
double taxation, and second; that the Board had before 
it no pleadings such as would give it jurisdiction of 
this item. 

Respectfully submitted, 

1 Howe P. Cochkan, 

! Attorney for Appellant, 

920 Potomac Electric 
Power Co. Building, 
i Washington, D. C. 

Of Counsel 
C. Leo DeOrsey 
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APPENDIX A. I 

* * * The Bureau is not unmindful that the tlnited 
States Board of Tax Appeals has uniformly held that 
there must be consistency of treatment with respect 
to items of income and deduction within the taxable 
period under the method of accounting empfloyed. 
Where the practical application of this rule wotks to 
the detriment of the taxpayer with respect t^ pre¬ 
viously taxed income, the Board has not been uniform¬ 
ly sustained. (See National Bank of South Carolina 
V. Lucas, 36 F. 2d) 1013 [8 Am. Fed. Tax Rep. ^942], 
and Jacob Bros. Co. v. Commissioner, 50 F. (2(1) 394 
[10 Am. Fed. Tax Rep. 4].) Prior to the proihulga- 
tion of this rule by the Board, the Bureau ha^ for 
many years granted applications for accounting 
changes, in the absence of some exceptional dist(i)rtion 
of income, on the basis of pmking up in the yqar of 
change all previously nontax-paid items of gro^s in¬ 
come and the allowance of all previous nondeducted 
items of deduction. Since the promulgation o^ the 
Board decisions the Bureau has denied such applica¬ 
tions unless the taxpayer and the Commissioner iiutu- 
ally agree as to the adjustments to be made ini con¬ 
nection with the change. The taxpayer is not joeing 
forced by the Bureau to change its accounting mejthod. 
The Bureau is willing to meet the taxpayer’s account¬ 
ing convenience, but is constrained to hold thatj per¬ 
mission to change will not be granted on a basis 
which ultimately defeats the revenue by meai^s of 
permitting double deductions. A taxpayer desiring 
to change its methods of accounting from the leash 
receipts and disbursements basis to the crop basis 
will be required to incorporate in its application, as 
an inseparable term and condition thereof, an a^ee- 
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ment to eliminate previously deducted items of ex¬ 
penditure. 

In the instant case, therefore, as a condition prece¬ 
dent to the granting of permission to make the change 
for the calendar year 1931, the taxpayer must agree 
that any expense of planting, cultivating, and other¬ 
wise producing the crop which was incurred prior to 
January 1, 1931, and previously claimed as a deduc¬ 
tion on the cash basis, may not again be deducted in 
1931 or any subsequent year. Otherwise, the taxpayer 
must continue to report income for Federal income tax 
purposesi on the basis presently employed by it. 

Office Decision 841 and Mimeograph 3180, to the 
extent that same are inconsistent herewith, are re¬ 
voked. [I. T. 2614; C. B. June 1932, p. 48.] 
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In the Court of Appeals of the District of 

Columbia i 

i 

April Teem, 1934 | 

No. 6200 I 

I 

I 

Jerome R. George, petitioner i 

V, I 

Guy T. Helvering, Commissioner of Internal 

1 

Revenue, respondent i 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS j 


BRIEF FOR THE RESPONDENT 


OPINIONS BELOW i 

The original opinion of the United States ;^oard 
of Tax Appeals (R. 17-25) is reported in 27 B.T.A. 
765. On October 3,1933, a prayer for correction of 
the opinion was denied by an order and ndemo- 
randum (R. 34-12), which are unreported. 

I 

1 

JURISDICTION 

i 

This appeal involves income taxes for thej cal¬ 
endar year 1924 in the amount of $41,918.62, ahd is 

(1) I 

I 

1 

I 

1 


1 
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taken from a decision of the United States Board 
of Tax Appeals entered October 14, 1933 (R. 42). 
The appeal comes before this Court by petition 
for review filed January 13,1934 (R. 43), pursuant 
to Sections 1001, 1002, and 1003 of the Revenue 
Act of 1926, c. 27, 44 Stat. 9, 109, 110, as amended 
by Section 1101 of the Revenue Act of 1932, c. 209, 
47 Stat. 169, and in accordance with a stipulation 
of the parties filed December 13,1933 (R. 43), pur¬ 
suant to Section 1002 (d) of the Revenue Act of 
1926. 

QUESTIONS PRESENTED 

1. May taxpayer prevent a correct redetermina¬ 
tion of his' tax for 1924 by the fact that he errone- 
ouslv included a certain item of 1924 income as 
income in his return for 1925 ? 

2. Did the Board of Tax Appeals have jurisdic¬ 
tion to determine the correct tax even though such 
necessitated consideration of matters not discussed 
in the pleadings ? 

STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved are set 
foith in the Appendix, infra, pp. 28-32. 

STATEMENT 

Taxpayer is a mechanical engineer and resides 
in Marion, Massachusetts. During the taxable 
year and for a number of years previous thereto, 
he was employed by the Morgan Construction Com¬ 
pany of Worcester, Massachusetts (R. 46). 
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For his services, taxpayer received a salary of 

I I 

$25,000 yearly and in addition thereto commissions 
and bonuses measured by the profits of th^ com- 
j^any, which additional compensation averaged be¬ 
tween $100,000 and $200,000 a year for a goodj many 
vears. These bonuses and commissions werd voted 
to him by the stockholders of the company |in the 
early part of the year in which they werej to be 
earned, to be paid from the profits of the ciirrent 
year (R. 47). | 

Owing to the size and extent of the comj^any’s 
operations, it was sometimes impossible to clbse its 

I 

accounts on the last day of the year and compute 
the additional compensation to which the taxpayer 
was entitled, but it was done as soon as possible 
the following year and the books were closedj as of 
the 31st of December preceding. For the| year 
1923, the books were closed early in 1924, showing 
a credit to taxpayer of $151,038.98 on account of 
commissions and bonus earned during 1923. | For 
the vear 1924, the books Tvere closed earlv in! 1925, 
showing a credit to taxpayer of $130,647.94 6n ac¬ 
count of commissions and bonus earned during 
1924 (R. 48). I 

From 1913 to 1923, both inclusive, the tax|)ayer 
reported his entire earnings from the compahy in 
the year in which the services were rendered!. In 
some of the earlier years he collected approxi¬ 
mately all of it in the year earned. In later jj’ears, 
when the business of the company and his |com- 




4 


peiisation increased, part of the commissions and 
bonus was not collected until the year following 
that in which earned, and in such instances inter¬ 
est-bearing notes were given, dated December 31st 
of the year in which earned (R. 48). 

Taxpayer's son kept his accounts for him in a 
cash book and ledger in which were recorded the 
facts connected with his various business transac¬ 
tions. Some items were recorded on the cash re¬ 
ceipts and disbursements basis and certain items 
were accrued, including the bonus and commis¬ 
sions due from the company (R. 48-49). 

Taxpayer’s 1923 return, on the accrual basis, 
showed the 1923 commissins and bonus of $151,- 
038.98 (R. 49), but showed a tax of only $118.00 
by reason of deduction of certain losses (R. 21). 
Of this $118.06 there was later refunded as an over¬ 
assessment the sum of $88.77 with interest (R. 21). 
In 1924, without getting permission from the Com¬ 
missioner, taxpayer changed his method of report¬ 
ing income for 1924 from the accrual system to the 
actual receipts method (R. 48). This attempted 
change in his return was not accompanied by a cor¬ 
responding change in accounting method but he 
kept on accruing on his books his accounts with the 
company (R. 49). His 1924 return reported no 
bonus and commissions from the company because 
bonuses and commissions for 1923 (paid in 1924) 
were rendered for taxation in 1923 on the accrual 
svstem and bv his change of method bonus and 
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commissions accrued for 1924 (paid in 1925)| were 

I 

rendered for taxation in 1925 (R. 48). Henbe for 
1924 tax])aYer’s return showed a tax of only $421.53 

(E. 7). I 

Upon audit and consideration of taxpayer’s 
returns for 1924, 1925, and 1926 by the Treasury 
Department, conferences with taxpayer’s repre¬ 
sentatives took place (R. 49). At one of i these 
conferences on May 15, 1928, such representatives 
submitted information to the effect that sincb 1913 
taxpayer had been reporting his bonus and commis¬ 
sions on the accrual basis. At that time the Repre¬ 
sentative indicated his willingness to have thejsame 
basis continued for 1924 and subsequent yearp and 
signed an agreement to that effect. A recom4)uta- 
tion was made on the basis agreed upon aiid an 
amended deficiency letter was mailed on Febru¬ 
ary 18,1929 (R. 8). I 

Upon receipt of such letter, said represenljative 
requested another conference and also reqi^ested 

j 

permission to withdraw the agreement signed at 
the first conference. Subsequently two morej con¬ 
ferences were held, at the last of w^hich said repre¬ 
sentative produced information that taxpayeR had 

i 

during most of the period since 1913 been on aj cash 
receipts basis, thus contradicting the inform^ion 
given by him at the first conference. On the basis 
of this new information the Commissioner |held 
that since taxpayer had been on the cash receipts 
basis, the bonus for 1923 was erroneously reported 


I 
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in tliat year because not collected until 1924, and 
that it should be included in the return for 1924 
(R. 8-9). As a result, the deficiency letter which 
is the basis of this proceeding was mailed to the 
taxpayer on May 23, 1929, assessing a deficiency 
tax for the year 1924 in the sum of $50,686.78, 
reached bv including in income for 1924 the bonus 
earned in 1923 but received in 1924 (R. 6-11). 

From this notice of deficiency, taxpayer ap¬ 
pealed to the Board of Tax Appeals, praying for 
a redetermination of the deficiency and alleging as 
one of the errors that the Commissioner used an 
incorrect net income (R. 4-6). The Board by its 
opinion (R. 17-25) found that taxpayer had been 
on the accrual basis from 1913 to 1923, inclusive, so 
that the bonus for 1923 was properly reported in 
that year and improperly included by Commis¬ 
sioner in determining the income for 1924. How¬ 
ever, the Board further found that taxpayer had 
no right to change to the cash basis in 1924, not 
having secured permission to do so, and that his 
income for that year should be computed on the 
accrual basis, including the bonus earned that year 
but not collected until 1925. The amount thus re¬ 
determined by the Board as the correct 1924 income 
tax was $41,918.62, which was less than the amount 
of the determination by the Coimnissioner from 
which taxpayer appealed to the Board. 

Following the promulgation of said opinion, tax¬ 
payer filed a prayer for its correction (R. 25-34) 
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based on the argument that the Board had no|juris¬ 
diction to include in taxpayer’s 1924 incoihe an 

i 

item not discussed in the pleadings. This prayer 
was denied by order and memorandum (R. ^4-42) 

I 

and a decision was entered on October 14,19^3 (R. 
42), from which taxi^ayer appeals to this Coiirt. 

SUMMARY OF ARGUMENT I 

i 

Taxpayer’s failure to return his 1924 incoine in 
its correct vear was his own error and he cannot 

«/ I 

2 )lead it to prevent tlie correct determination bf his 

tax for that year. To allow such to be done )vould 

! 

be to open the door to widespread tax evasiop. If 
double taxation results, taxjDayer has no oiie to 
blame but himself. At a time when the entirej mat- 

I 

ter could have been settled correctlv, without 

4/ 7 I 

double taxation, the Commissioner offered to po so 
but taxjDayer refused. I 

National Bank of South Carolina v. Lucas is en¬ 
tirely ditferent from the case at bar. Therej tax¬ 
payer made no error. This Court held that income 
correctly taxed in one year could not be taxbd in 
another. Such is quite another thing from }iold- 
ing, as taxpayer here urges, that income errone¬ 
ously reported for one year cannot be taxed iln its 

i 

correct vear. | 

The fact that in the pleadings there was no men¬ 

tion of the specific reason on which the Comlmis- 


sioner’s determination should be sustained in 
is not important. The Board has jurisdiction 

61250—34-2 


part 

over 


I 

I 
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the entire controversy to determine the correct tax. 
By his petition, taxpayer put in issue the correct¬ 
ness of the Conmiissioner’s determination, alleging 
that it was not correct. The Board held it was not 
correct in part. It certainly will not be contended 
that the Board mav award only the entire relief 

%/ v 

or none. The Board acted within its jurisdiction 
and in accordance with the prayer of taxpayer. 

Taxpayer is now estopped to challenge the de¬ 
cision of the Board for the reason that such deci¬ 
sion is strictly in accord with the i^osition taken 
by him before the Board, such position being that 
computation of the tax on the accrual basis would 
be correct. 

ABGTJMENT 

In his brief, taxpayer argues two matters, first, 
that it is illegal to tax the same income twice and 
second, that it is illegal for the Board of Tax Ap¬ 
peals to go outside of the pleadings in redetermin¬ 
ing the deficiency. For the sake of convenience, 
these questions shall be here treated in the same 
order. 


I 

Taxpayer cannot prevent a correct redetermination of 
his tax for 1924 by the fact that he erroneously 
included a certain item of 1924 income as income in 
his return for 1925 

Taxpayer vigorously argues that if the decision 
of the Board of Tax Appeals stands, he is being 
taxed twice on the same item of income, and that 
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such is illegal. If to maintain this point he jrelies 
on the general proposition that double taxatijon in 
itself is illegal, certainly he can meet with jlittle 
success before this Court. Such a contention! is at 

I 

its inception refuted by the multitude of ca^es in 
the books in which double taxation has been uj^held. 
An example is the decision of the Supreme Court 
of the United States in Hellmich v. Hdlma% 276 
U.S. 233, 237-238, where it was said: 

The objection that this results in d(|)uble 
taxation of the accumulated earnings i and 
profits is no more available in the one | case 
than it would have been in the other. I See 
Merchants' L, & T. Co. v. Smietanki^ 255 
U.S. 509; Goodrich v. Edwards, 255 0.S. 
527. When, as here, Congress has clearly 
expressed its intention, the statute mu^t be 
sustained even though double taxatioii re¬ 
sults. See Patton v. Brady, 184 U.S. |608; 
Cream of Wheat Co. v. Grand Forks^ 253 
U.S. 325, 330. I 

Double taxation is not illegal just because ^t is 

such. In light of this, if taxpayer’s argumeijit is 
to carry any weight whatever, it must be on the 

basis that the law and regulations as applied to his 
particular situation do not provide for double tax¬ 
ation. In order to pass on this proposition a care¬ 
ful consideration of the facts of taxpayer’s ksise 
and his position in relation to the revenue acts and 
regulations is necessary. | 

The first and foremost fact to be kept in mjind 
is that during the period from 1913 to and includ- 
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ing 1923 taxpayer was on the accrual basis, and 
that properly to comply with the revenue laws and 
regulations his return should have been on that 
basis in 1924 and 1925. This was held by the 
Board of Tax Appeals (R. 24) and has not been 
challenged as error on this appeal. Such fact 
makes taxpayer’s return on a cash basis of his 1924 
bonus in '1925 erroneous and unjustifiable and nar¬ 
rows the issue involved under tax])ayer’s first point 
to one of whether or not he can avoid correction of 
his erroneous return for 1924 by pleading that his 
erroneous inclusion of 1924 incoine in his 1925 re¬ 
turn would ])ring about dou])le taxation. 

Should this Court uphold taxpayer in this argu¬ 
ment, the door to income-tax evasion would be 
opened wide. I^et us suppose that between Janu¬ 
ary 1st and ^larch 15th of anv vear a person suf- 
fers an unusually laro-e loss or in some other wav 
becomes sure of the fact that for the current vear 

V 

he will have large deductions from anv income he 
may report, while for the iJ7*evious year he has 
little or no deductions. In such case, of course, he 
could evade a great amount of tax by having his 
income for the previous year transferred to the 
current year. So let us su})pose he attem^Dts to do 
this by the simple expedient of omitting items of 
his income for the previous year in his return for 
that year and then hater iiKduding them in his re¬ 
turn for: the current year. If he has been on the 
accrual basis, he can do this verv nicelv bv saving 
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i 

I 

i 
i 

I 

nothing to the Commissioner and by sending] in a 
return for the previous year on the cash basis, 
showing little or no income, and then a returb for 
the current year, also on the cash basis, inclijiding 
the items of income that should have been repprted 

_ I 

the year before on the accrual basis. Tbps, he 
makes use of his large deductions to apply agjainst 
an income that should have been reported for an¬ 
other vear. ! 

At the present time such schemes for tax evasion 
would not be successful. Upon audit of the re¬ 
turns, the Commissioner would recompute the! per¬ 
son’s income for the previous year on the basU on 
which it should have been computed, including the 
items of income rightfully to be reported thdrein, 
and assess a deficiency accordingly. If in its deci¬ 
sion in the present case, however, this Couii). up¬ 
holds taxpayer’s contention, then the person i^ the 
hypothetical case may come in and plead his | own 
mistake in reporting income to prevent the (Com¬ 
missioner from correctly assessing the tax, ithus 
accomplishing the evasion that he set out to dp. 

The procedure followed by the taxpayer at bar 
is the same as that of the hypothetical case and 
there is at least some evidence in the record indi- 

j 

eating that the purpose might have been the s^me. 
Taxpayer’s bonus and commissions for ^924 
amounted to $130,647.94. As included in hid re¬ 
turn for 1925, this siun produced a tax of pnly 
$20,883.19 but when it was added to his returh for 


I 

j 

I 

i 

1 
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1924 it resulted in a tax of $50,686.78 (R. 7). Cer¬ 
tainly taxpayer’s allowable deductions in 1925 must 
have been much jrreater than those in 1924 and it 
is at least reasonable to suppose that this fact is 
what caused him to change to the cash basis in 
1924. Taxpayer also had large deductions in 1923 
(R. 21). , The one year of the three when he w’ould 
have had to pay a large tax he failed to report his 
income properly. Now he seeks the aid of this 
Court in I capitalizing and taking advantage of his 
own error. 

Evasions achieved because of large deductions 
known before the date of return for the prior year 
would not be the only ones that would be permitted 
by a decision for taxpayer in this case. Whenever 
any circumstances arose making it advantageous 
to report! income in a year different than that in 
which it should be reported, such could be done and 
assessment of it in the correct year prevented on 
the ground that it was ‘‘double taxation.” Changes 
in tax rates undoubtedly w’ould be a prolific stimu¬ 
lus for such practices. 

Taxpayer takes the position that a holding herein 
opening the door to such evasion necessitated by 
the decision of this Court in National Bank of 
South Carolina v. Lucas, 36 F. (2d) 1013. This 
case, however, is clearly distinguishable on its facts 
and is not applicable to the case at bar. As deter¬ 
mined bv this Court, the facts of the National Bank 
of South Carolina case w^ere that the Bank in 1918 
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kept its books on an accrual basis and in its return 
on that basis for that year properly included as 
income an item of $10,473.77, accrued as earned 
discount in that year but not collected until '1919. 
In 1919 the Bank changed its accounting s^S'stem 
to a cash basis and in accordance therewith 
changed its income tax return for such year| to a 
cash basis. Since the $10,473.77 was collecti^d in 

1919, the Bank included it in the income repprted 

1 

on the cash basis for that vear, but because it had 
been properly reported and taxed in the preilous 
year, the Bank also deducted it from the inpome 
before figuring the tax on the 1919 return. I This 


Could upheld such deduction, expressing the opin¬ 
ion that the Commissioner had sufficient discretion¬ 
ary power to allow the credit. I 

Thus what was held by this Court in Nat\onal 

I 

Bcmk of South Carolina v. Lucas was that where 
an item of income has been properly reported! and 
taxed in one year, it is not taxable in a subsecjuent 
year. This is quite a different matter from thej rule 
of law which taxpayer here asks this Couijt to 
adopt, namely, that an item of income erroneO;usly 
reported in one year cannot be included and taxed 
in its correct year. Perusal of the briefs before 
this Court in the National Bank of South Carolina 
case show’s that the only issue therein raised j was 
one of fact—^w’hether or not the bank was on a cash 

I 

or accrual basis in 1918. If the bank had been pn a 
cash basis in 1918 and had erroneously reported the 


i 

i 
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x^ontested item as income for that year, both briefs 
indicate that it would have been taxable in 1919, 
while if the bank had been on an accrual basis in 
1918 and had correctly reported the contested item 
as income for that year, both briefs indicate that 
it would not have been taxable in 1919. The Board 
of Tax Appeals found the former, this Court the 
latter. If this Court had agreed with the Board on 
the facts and had found that the contested item had 
been erroneoicsly reported in the previous year, 
then this Court would have been faced with a simi¬ 
lar question to that now before it. The Court’s 
decision that the facts were the other way, however, 
raised an entirely different question from the 
present one. 

The difference between National Bank of South 
Carolina v. Lucas and the case at bar is clearly in¬ 
dicated when one considers that in the foi’mer case 
the bank never had the right to claim a refund on 
its 1918 taxes because there was no erroneous pay¬ 
ment. The contested item was correctly included 
in the 1918 return so that if the bank had been 
taxed again on the item in 1919, it would have had 
to pay the double tax even if the period for filing 
claim for,a 1918 refund had not expired. In the 
case at bar, however, taxpayer has erroneously 
overpaid his tax for 1925 and could have secured a 
refund if he had acted within the period for filing 
claims. 

So it is evident that the issue now at bar was not 
passed upon in the National Bank of South Caro- 
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! 

Una V. Luca^ case and, as far as we can deterb^ine, 
the question is one of first instance befor^ this 
Court. However, the contentions of taxpayer jhere- 
in have been raised by other taxpayers before jother 

I 

Courts, uniformlv without success. | 

One of the most recent of these cases is tliat of 
Mary Catherine Didin v. Commissio7ier, debided 
by the Circuit Court of Appeals for the Sixtl] Cir¬ 
cuit on May 10, 1934, not yet reported. There the 
taxpayers made returns based on a year ending on 
the fifteenth of a month, thus being neither h cal¬ 
endar year nor a proper fiscal year as defined by 

the statute. The court said: | 

1 

Since the petitioners, if they had anjr an¬ 
nual accounting period other than a calen¬ 
dar year, had one ending not on the Iasi day 
of the month, but on the 15th, they did not 
bring their accounting period within the 
definition of fiscal year given in the staiute. 
Failing to do so, their accounting should 
have been based upon the calendar year,| and 
it was within the province of the Commis¬ 
sioner to recast their income on the calendar 

I 

year basis. That such recasting resultdd in 
the inclusion in 1924 and 1925 retunip of 
income upon which tax had already been 
paid on the other basis, and that suchj tax 
could not be recovered by petitions foil re¬ 
fund, is unfortunate, but the error wiiich 
brought about the unhappy result was I the 
error of the taxpayers and not of the! re¬ 
spondent, and in any event it is not one fpom 

61200—34-3 I 
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which the court can under the law grant 
relief. 

Also of the instant case it niav be said that ‘‘the 
€rror which brought about the unhappy result was 
the error of the taxpayers and not of the respond- 
-ent.*’ Had taxpayer confoiTued with the regula¬ 
tions and'secured the Commissioner’s consent be¬ 
fore attempting to change the basis of his return, 
he would not now find himself in his unfortunate 
position. I In fact this entire matter was settled 
correctly on February 18, 1929, wdthin the period 
for filing claim for refund of the 1925 overpayment 
(Revenue Act of 1924, Section 281 (b), infra) by 
Commissioner's deficiency letter (R. 8) computing 
taxpayer’s income on the accrual basis for all the 
years involved. Taxpayer, however, was not satis¬ 
fied with this (although he later took the position 
before the Board of Tax Appeals that the accraal 
basis for these vears was correct and that he was 
willing to conform to it (R. 20)) and withdrew the 
agreement, on which it was based, offering evi¬ 
dence to show that he was on the cash basis at all 
times (R. 9). Thus at a time when this matter 
could have been adusted correctlv with no double 
taxation of anv kind, the Commissioner was will- 
iiig to do so but taxpayer refused. Having had 
the opportunity of settling this matter correctly 
before expiration of the period for refund and re¬ 
fusing, can he now plead the expiration of such 
period to prevent this assessment ? 
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The Circuit Court of Appeals for the Eighth 
Circuit also has refused to follow contention^ simi¬ 
lar to those of the taxpayer here. In J, C, l^icJiols 
Land Co. v. Commissioner, 65 F. (2d) 437, the 

i 

Land Company made its returns on the installment 
basis but used a faultv method in so doingi The 
Commissioner recomputed the tax for 1922 bn the 
correct basis and assessed a deficiency. Tljiis re¬ 
sulted in double taxation of various items thW had 
been incorrectly included in the 1920 and 1921 re- 

" I 

turns, but the court upheld the assessment saying 
that no estoppel arose from the Commissipner’s 
having accepted petitioner’s incorrect returiis for 
1920 and 1921 and refusing to give weight ^o the 
argument of double taxation. | 

The Board of Tax Appeals has consistently fol- 

I 

lowed the rule that the fact that taxpayer has| made 

i 

an error in his return for another year b^iinot 
just if 3 " erroneous computation of his tax fbr the 
year in question, and the Board has so held whether 
the interests of the tax23a\^er or the interests bf the 
Government were prejudiced thereby.j In 
Chatham & Phenix National Bank v. Commis¬ 
sioner, 1 B.T.A. 460, the Board held that aii item 

i 

was not income in 1917 but was income in 1918 was 
taxable in 1918 even though erroneously rejiorted 

and taxed in 1917. The Board also held thht the 

1 

Commissioner cannot include in taxpayer’s income 
items which are not properly income for thd j-ear 
under the accounting system he was then bsing 
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just because such items otherwise would escape 
taxation. To the same effect is MacMUlan Co. v. 
Commissioner, 4 B.T.A. 251, where the Board said 
(p. 253) : 

The fact that a taxpayer has paid lower 
taxes for prior years than those which were 
rio'htfullv due, because of erroneous com- 
putations of taxable income, and that the 
statute of limitations now bars the assess¬ 
ment and collection of anv deficiency for 
those years, does not justify an erroneous 
computation of its tax liability for any sub¬ 
sequent year. Appeal of Goodell-Pratt Co., 
3 B.T.A. 30. Income and profits taxes are 
levied with respect to annual periods, and 
each annual period must necessarily stand 
by itself. Appeal of Atkins Lumber Co., 
1 B.T.A. 317. 

This same rule was followed by the Board in 
deciding National Bank of South Carolina v. Com¬ 
missioner, 10 B.T.A. 642, the question of law there 
before the Board being, as we have seen, entirely 
different than that presented on appeal of the case 
to this Court, since the Board found as a fact that 
the bank’s return for the previous year was erro¬ 
neous, while this Court found the fact to be that 
the bank’s return for the previous year was correct. 

The rule of these cases is in accord with Section 
272 of the Revenue Act of 1932, infra, which pro¬ 
vides that the Board of Tax Appeals shall deter¬ 
mine the correct tax for the year involved and 



I 
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shall have no jurisdiction to determine whether or 
not the tax for any other taxable year has been 
overpaid or underpaid. Also the rule is an| equi¬ 
table one in that it will result to the advantage of 
taxpayers about as often as it will to their |detri- 
ment. Any other rule would open the door |to in¬ 
come-tax evasion by allowing taxpayers to us0 their 
ovui eri'ors to prevent the assessment of correct 
taxes. 

It therefore is submitted that taxpayer’^ first 
point is without weight and i^resents no reason for 
disturbing the decision of the Board. | 

I 

II I 

The Board of Tax Appeals had jurisdiction to | deter¬ 
mine the correct tax even though such necessitated 
consideration of matters shown in the recoijd but 
not discussed in the pleadings I 

I 

As his second point, taxpayer urges that | since 
there was no mention in the pleadings of the $130,- 
647.94 bonus for 1924, it was error for the Board to 

I 

consider it in determining* the income for thatj vear. 

O 1 v 

Such contention puts into question the jurisdiction 

I 

of the Board of Tax Appeals. I 

I 

At the time of the proceedings below, jurisdic¬ 


tion of the Board was covered bv Section 272 


bf the 
s sec- 


Eevenue Act of 1932. Paragraph (a) of thii 
tion provides that taxpayer may file a petitioii with 
the Board for a re determination of the deficiency. 
Paragraph (g) provides that the Board shall con¬ 
sider such facts relating to other years as nijay be 
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necessary correctly to deterynine the amount of the 
deficiency. Paragraph (e) provides that the 
Board cannot assess a larger deficiency than did 
the Commissioner unless claim is asserted therefor. 

Certainly these provisions indicate that the jur¬ 
isdiction of the Board is not confined to the cor¬ 
rectness of the reasons which mav have been set 
forth by the Commissioner in explanation of his 
assessment. Under the Act it is the dutv of the 
Board to detennine the correct tax for the vear in- 
volved from all the evidence which is before it. As 
the Board itself said in one of the first eases to 
come before it, Gutterman Strauss Co. v. Coynmis- 
sioner, 1 B.T.A. 243, 245: 

This Board was not created for the pur¬ 
pose of reviewing rulhigs made by the Coyyi- 
missioner but was created for the purpose 
of determiniyig the correctness of deficiencies 
in tax found by the Commissioner. * * * 

By his petition to the Board alleging error in 
assessment of 1924 taxes, taxpayer put in issue the 
question of what the correct tax for that year 
should be. It was then up to the Board to deter¬ 
mine the correct tax. As the Circuit Court of Ap¬ 
peals for the Fifth Circuit said in Peerless Woolen 

Mills V. Rose, 28 P. (d) 661, 662-663: 

On the question of jurisdiction of the 
Board of Tax Appeals, we are of opinion 
that. the conclusion of the District Judge 
was wrong. That Board was given the 
power by the act creating it to determine the 
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correctness of deficiency assessments! made 
by the Commissioner of Internal Rejvenue, 
Revenue Act of 1924 §§ 274, 279, 308, 312, 
900 (26 U.S.C.A. 1048-1054, 1063,11101- 
1104, 1106-1108, 1105, 1211-1222. Itlis not 
bound by the assessment, but has power to 
raise or lower it, or to hold that there was no 
deficiency. In order to act intelligently and 
determine the total amount of tax due, it 
had the right to inquire whether any part 
of the tax was erroneously found to l!)e due. 
By the Revenue Act of 1926 it is provided in 
section 284 (d), 26 U.S.C.A. § 1065, ijhat, if 
the taxpayer appeal to the Board, he cannot 
sue to recover any part of the tax, but| under 
subdivision (e) of that section the iBoard 
was given jurisdiction, if it should fipd that 
there was no deficiency, and that tl^e tax¬ 
payer had made an overpayment of tde tax, 
to determine the amount of such overpay¬ 
ment and direct that it be credited |or re¬ 
funded. Therefore, since^ the passage! of the 
Revenue Act of 126, the Board has j juris¬ 
diction, not only to redetermine a deficiency, 
but also, where there is no deficiency,! to as¬ 
certain and order that credit be givto for 
any overpayment of the tax. | 

We are of opinion that it results! from 
these statutory provisions that, whi^le the 
Board has no jurisdiction where ther^ is no 
deficiency assessment, yet, if there is a defi¬ 
ciency assessment, the jurisdiction 0f the 
Board extends to the whole controversy, to 
the end that it may determine or redeter¬ 
mine the correct amount of the tax. I 
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Uniformly it has been held that if the tax found 
by the Commissioner is correct, it is immaterial 
whether or not he determined it on the right the¬ 
ory. The iCireuit Court of Appeals for the Fourth 
Circuit said in Alexander Sprunt c£* Son. v. Com- 
ynissioner, 64 F. (2d) 424, 427: 

It is contended on behalf of petitioner 
that, because the Commissioner based his 
adverse determination upon a wrong theory, 
the issue becomes fixed, and that the hearing 
before the Board must be confined to the 

issue raised ])v the Commissioner in the no- 

%/ 

tice of deficiency given bv him. "We do not 
agree with this contention. The question 
before the Board and here is, not whether 
the Commissioner gave the right reason for 
his conclusion, but whether he reached the 
right determination, whatever course of 
reasoning he mav have followed. 

And in Helve ring v. Gregory, 69 F. (2d) 809 
(C.C.A. 2(1), it was said (p. 811) : 

But the result is the same whether the tax 
be calculated as the Commissioner calcu¬ 
lated it, or upon the value of the Averill 
shares as a dividend, and the only question 
that lean arise is whether the deficiency must 
be ex])unge(l. though right in result, if it was 
coni])uted by a method, partly wrong. Al¬ 
though this is argued with some warmth, it 
is plain that the taxpayer may not avoid her 
just taxes because the reasoning of the as¬ 
sessing officials has not been entirely our 
own. 
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I 

i 

To support his argument on this point, taxpayer 
cites a number of cases, none of which are iiij point. 
Moise V. Burnett y 52 F. (2d) 1071, and Cemeiit Gtin 
Co, V. Commissioner, 36 F. (2d) 107, weri cases 
involving the question of whether or not th^ Com¬ 
missioner had properly claimed increased deficien¬ 
cies under the statutes making such claims! neces¬ 
sary. Revenue Act of 1932, Section 272 (d), and 
similar provisions of earlier Acts. They do not 
deal with a situation such as is at bar wherel no in¬ 
creased deficiency is involved. Hill v. Mendenhall, 
21 Wall. 453; McKennej) v. Carson, 35 Utdh 180, 
99 Pac. 660; and Pafjmire v. Oregon S. L. R, Co., 
33 Utah 27, 92 Pac. 762, are not tax cases arid have 
no bearing here. j 

Buffalo Wills-Sainte Claire Corp. v. Commis¬ 
sioner, 2 B.T.A. 364; Walter cC* Co. v. Cbmmis- 
sioner, 10 B.T.A. 620; Dastague v. CommUsioner, 
19 B.T.A. 1324; Croswell, Inc. v. CoMrnissi'pner, 6 
B.T.A. 1315: Dixie Manufacturing Co. v. Cp'^nmis- 
sioner, 1 B.T.A. 641; Kingston v. Commissioner, 8 
B.T.A. 981; Welch, Holme cO Clark Co. \. Cn^mmis- 
sioner, 14 B.T.A. 148; Lotvell v. Commissioner, 9 
B.T.A. 62; Greenlx.ium v. Commissioner, 20 jB.T.A. 

i 

469; Roth V. Commissioner, 4 B.T.A. 834; (^onrad 
V. Commissioner, 27 B.T.A. 741; Steele-Ttfedeles 
Co. V. Commissioner (C.C.A. 7th), 63 F. (2(il) 541; 
and Western Wheeled Scraper Co. v. Commis¬ 
sioner, 14 B.T.A. 496, were all cases where ijhe tax¬ 
payer failed to put in issue certain matters and 
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the Board [refused thereafter to consider such mat¬ 
ters or where, having put such matters in issue, the 
taxpayer failed in his proof. These decisions are 
in accordance with the rule that the determination 
of the Commissioner is prinia facie correct and the 
burden is on the taxpayer to allege and prove facts 
sufficient to show that the Commissioner was in 
error. They do not hold that taxpayer can over¬ 
throw a correct determination of the Commissioner 
simpty by refraining from saying anything in his 
petition about the facts on which the determination 
might be sustained. 

It is a fallacy to say, as taxpayer reasons in his 
brief, that because the Board refuses to consider 
matters not properly raised by the pleadings it 
would have no jurisdiction to consider them if it 
wished. For the sake of orderly procedure, a court 
may make and enforce rules of pleading and prac¬ 
tice but these cannot limit its jurisdiction. 

The jurisdiction of a court as conferred 
bv the constitution or statute cannot be 
enlarged or diminished by a rule of court, 
* * ^ 15C.J. 907, Sec.^279. 

The Board of Tax Appeals has jurisdiction to re¬ 
determine the deficiency from the evidence before 
it. This jurisdiction cannot be limited by the fact 
that it refuses to consider errors not correctly al¬ 
leged by taxpayer. 

In his petition taxpayer alleged that the Com¬ 
missioner erred in determining a tax in the sum of 
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$50,686.78. The Comnussioner denied this. | Thus 

' I 

was presented the issue of whether the Cohnnis- 
sioner erred in determining that tax. The Poard 
held he did err to the extent of the differenjce be¬ 
tween $50,686.78 and $41,918.62. How cap peti¬ 
tioner now say that it was illegal for the Bo^rd to 
do that which he asked it to do ? Certainly l|e will 
not contend that the Board can give him only the 
whole relief or none. ! 

The Board held that taxpayer proved p^rt of 
the tax assessed to be erroneous but failed to prove 
that the balance was erroneous. Such a deteiimina- 
tion was clearly within its jurisdiction an^ tax¬ 
payer’s second point before this Court is not well 
taken. ! 

Ill I 


Taxpayer is estopped from claiming that the Board 

erred I 

I 

In his opening statement of this case before the 

I 

Board of Tax Appeals, taxpayer’s counsel! con¬ 
ceded that the determination of the tax on the ac¬ 
crual basis would be correct and stated that, 

I 

ured thus, his deficiency would be about $41,000, 
which he was perfectly willing to admit (Rl 20). 
In accordance with taxpayer’s petition, as supple¬ 
mented by this statement, the Board of Tax Ap¬ 
peals found for taxpayer and figured his deficiency 
on the basis suggested by counsel, arriving ^t ap¬ 
proximately the same figure as estimated byl him. 
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Having taken the position before the Board tr.at 
a deficienev figured on the accrual basis was cor- 
rect and having been sustained thereon, mav tax- 
paver now reverse himself and take a contrarv 
position on appeal ? That he may not was emphati¬ 
cally decided by the Supreme Court in Davis v. 
WakdcCy 156 U. S. 680, 689: 

It may be laid down as a general prox)osi- 
tion that, where a party assumes a certain 
position in a legal proceeding, and succeeds 
in maintaining that position, he may not 
tliereafter, siinjdy because his interests have 
changed, assume a contrary position, espe¬ 
cially if it be to tlie ])rejudice of the party 
who has acquiesced in the position formerly 
taken bv him. * * * 

The reason l)ehind this rule is not difficult to see 
and is well illustrated bv the case at bar. To al- 
low a litigant to persuade a lower court’s decision 
by taking a certain position before it and then to 
allow him to reverse that decision bv taking a con- 
trary position on ai3peal would be to make a farce 
out of judicial proceedings. Further it would be 
a gross violation of that old principle that one will 
not be allowed to invoke the aid of a court to rem¬ 
edy that which he has brought about by his own 
act. 

In its decision the Board has held with taxpayer 
to the full extent of the position taken by him be¬ 
fore it. Taxpayer is now estopped to urge this 
action as error on his appeal to this Court. 


I 


i 1 

I 

I 

I I 
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I 

CONCLUSION i 

! 

It is respectfully submitted that the decision of 
the Board of Tax Appeals should be aflSrmed^ 

Frank J. Wideman, | 

Assistant Attorney GenetpX, 

) Sew ALL KIey, I 

P. A. Le Sourd, i 

Special Assistants to the Attorney General. 
May, 1934 . | 
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APPENDIX 


liKVEXrK A('T OF 1932. (\ 2(K». 47 STAT. IGf) 


Sec. 272. Procedure ix general. 

(a) Petition to Board of Tax Appeals. —If in 
the case of any taxpayer the Commissioner deter¬ 
mines that there is a deficiency in respect of the 
tax imposed by this title, the Commissioner is au¬ 
thorized to send notice of such deficiency to the 
taxpayer ))y registered mail. Within 60 days after 
such notice is mailed (not counting Sunday as the 
sixtieth day), the taxpayer may file a petition with 
the Board of Tax Appeals for a redetermination of 
the deficiency. No assessment of a deficiency in 
respect of the tax imposed by this title and no dis¬ 
traint or proceeding in court for its collection shall 
be made, begun, or prosecuted until such notice has 
been mailed to the taxpayer, nor until the expira¬ 
tion of such 60-day period, nor, if a petition has 
been filed iwith the Board, until the decision of the 
Board has become final. Notwithstanding the 
provisions of section 3224 of the Revised Statutes, 
the making of such assessment or the beginning of 
such ])roceeding or distraint during the time such 
prohibition is in force may be enjoined by a pro¬ 
ceeding in the proper court. 

***** 

(e) Increase of Deficiency After Notice 
Mailed. —The Board shall have jurisdiction to re¬ 
determine the correct amount of the deficiency 
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even if the amount so redetermined is greater ijhaii 
the amount of the deficiencv, notice of which!has 
been mailed to the taxpayer, and to determine 
whether any penalty, additional amount, or addi¬ 
tion to the tax should be assessed—if claim there¬ 
for is asserted bv the Commissioner at or before 

•/ I 

the hearing or a rehearing. ! 

i 

* * * * * j 

(g) Jurisdiction Over Other Taxable Fcaris.— 
The Board in redetermining a deficiency in respect 
of any taxable year shall consider such facts with 
relation to the taxes for other taxable years as iji^ay 
be necessary correctly to redetermine the amdunt 
of such deficiency, but in so doing shall have no 
jurisdiction to determine whether or not the | tax 
for any other taxable year has been overpaid or 
underpaid. | 


(U.S.C. Supp. VII, Title 26, Sec. 272.) 

REVENUE ACT OF 1924, C. 234, 43 STAT. 253 | 

Sec. 212. * * * | 

(b) The net income shall be computed upon |the 
basis of the taxpayer’s annual accounting period 
(fiscal year or calendar year, as the case may be) 
in accordance with the method of accounting regu¬ 
larly employed in keeping the books of such tax¬ 
payer; but if no such method of accounting pas 
been so employed, or if the method employed does 
not clearly reflect the income, the computation 
shall be made in accordance with such metho(^ as 
in the opinion of the Commissioner does clearly 
reflect the income. If the taxpayer’s annual |ac¬ 
counting period is other than a fiscal year as defined 
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in section 200 or if the taxpayer has no annual 
accounting period or does not keep books, the net 
income shall be computed on the basis of the 
calendar year. 

***** 
(U.S.C., Title 26, Sec. 953.) 

Sec. 213. For the purposes of this title, except 
as otherwise provided in section 233— 

(a) The term gross income” includes gains, 
profits, and income derived from salaries, wages, 
or compensation for 2 >^ESonal service (including 
in the case of the President of the United States, 
the judges of the Su 2 :)reme and inferior courts of 
the United States, and all other officers and em¬ 
ployees, whether elected or appointed, of the 
United States, Alaska, Hawaii, or any political sub¬ 
division thereof, or the District of Columbia, the 
compensation received as such), of whatever kind 
and in whatever form paid, or from ^professions, 
vocations, trades, businesses, commerce, or sales, 
or dealings in jproi^erty, whether real or personal, 
growing out of the owmership or use of or interest 
in such iProperty; also from interest, rent, divi¬ 
dends, securities, or the transaction of any business 
carried on for gain or profit, or gains or i:>rofits, and 
income derived from anv source whatever. The 
amount of all such items shall be included in the 
gross income for the taxable vear in which received 
by the taxjDayer, unless, under methods of account¬ 
ing permitted under subdivision (b) of section 
212, any such amounts are to be iPro^perly accounted 
for as of a different period. 

***** 

(U.S.C., Title 26, Sec. 954.) 
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I 


Sec. 281. * * * I 

(b) Except as provided in subdivisions (c) land 
(e) of this section, (1) no such credit or refund 
shall be allowed or made after four years fromj the 
time the tax was paid, unless before the expiration 
of such four years a claim therefor is filed byj the 
taxpayer, nor (2) shall the amount of the crjedit 
or refund exceed the portion of the tax paid dur¬ 
ing the four years immediately preceding the filing 
of the claim or, if no claim was filed, then during 
the four years immediately preceding the aljow- 
ance of the credit or refund. I 

I 

I 

* * * * * I 

i 

I 

I 

(U.S.C., Title 26, Sec. 1065.) | 

i 

TREASURY REGULATIONS 

Art. 22. Coynputation of net income, —Net! in¬ 
come must be computed with respect to a fixed 
period. Usually that period is twelve months land 
is known as the taxable year. Items of income land 
of expenditures which as gross income and de(jluc- 
tions are elements in the computation of net| in¬ 
come need not be in the form of cash. It is suffi¬ 
cient that such items, if otherwise properly 
included in the computation, can be valued in teirms 
of money. The time as of which any item of gjross 
income or any deduction is to be accounted | for 
must be determined in the light of the fundamejntal 
rule that the computation shall be made in su^h a 
manner as clearly reflects the taxpayer’s incbme. 
If the method of accounting regularly employed by 
him in keeping his books clearly reflects his| in¬ 
come, it is to be followed with respect to the time 
as of which items of gross income and deductions 
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are to be accounted for. See article 51. If the 
taxpayer does not regularly employ a method of 
accounting which clearly reflects his income, the 
computation shall be made in such manner as in 
the opinion of the Commissioner clearly reflects it. 

Art. 23. Bases of computation, —(1) Approved 
standard methods of accounting will ordinarily be 
regarded as clearly reflecting income. A method 
of accounting will not, however, be regarded as 
clearly reflecting income unless all items of gross 
income and all deductions are treated with reason¬ 
able consistencv. See section 200 of the statute 
for definitions of “paid or accrued” and “paid or 
incurred.” All items of gross income shall be in¬ 
cluded in the gross income for the taxable vear in 
which they are received by the taxpayer, and de¬ 
ductions taken accordingly, unless in order clearly 
to reflect income such amounts are to be properly 
accounted for as of a different period. * * * 


U. S. eOVONMCNT PRINTINC OrPICt: 1*S4 





